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Court of Appeals of the District of Cuoiumbia 


No. 5760. 


United States of America ex Hel. Chestatee 
Chemical Corporation, Appellant, 


vs. 


Kay Lyman Wilbur, Secretary of the Interior. 


Pyrites & 


a Supreme Court of the District of Columbia 

At Law. 

No. 76:i61. 

The United States of America ex Rel. Chestatee Pyrites 
& Chemical Corporation, Plaintiff, 


vs. 


Defendant. 


Ray Lyman Wilbur, Secretary of the Interior, 

United States of America, 

District of Columbia^ ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abj)ve-entitled 
cause, to wit: 


I—5760a 



2 


UNITED STATES OF AMERICA EX REL., ETC., VS. 


1 Ill the Supreme Court of the District of Columbia as 
a District Court of the United States. 

At Law. 

No. 76361. 


The United States of America ex Kel. Che.statee Pykites 

& Chemical Corporation 

vs. 

Roy (L West, Secretary of the Interior. 

Petition for Hevieiv and Mandamus. 


Filed Fel). 18, 1929. 

The petition of the United States on the relation of Clies- 
tatee Pyrites & Chemical Cor])oration respectfully n^pre- 
sents: 

I. Tlie relator, ('hestatee Pyrites and Chemical ('orjiora- 
tion, is a corporation duly and leirally oriranized and (‘xist- 
ing under the laws of the State of Georgia, a citizen of the 
State of Georgia residing in the County of Fulton in said 
State and this petition is brought to review the final deci¬ 
sion of the Secretary of the Interior u])on a (luestion of 
law which has lK,^retofore arisen in the adjustment, rKpiida- 
tion and ])ayinent of claims under the Acts hereinafter 
named against Roy 0. West, citizen of the State of Illinois, 
officially residing in the District of Columbia. 

II. That the said Roy 0. West, respondent, is Secretary 
of the Interior of the United States, and as such charged 
with the administration of the laws of the United States 
relative to the War Minerals claims and especially Section 
5 of the Act of ^larch 2, 1919, and the amendments tlun-eto 
including tlie amendment entitled ‘CV Bill to Amend Sec¬ 
tion 5 of the Act approved March 2, 1919, known as the 
War Minerals Act,’’ approved February 13th, P)29, and 
such respondent is sued in his official capacity as Secretary 
of the Interior as aforesaid. 

III. The said respondent as Secretary of the Interior and 
his predecessors in office under said Section 5 of said Act 
as amended was and is: 
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2 ‘‘Authorized to adjust, liquidate and pay such net 

losses as have been suffered by any person, firm or 
corporation, by reason of ])roducin«: or preparing to pro¬ 
duce * * * pyrites * * * in compliance vith the re¬ 
quest or demand of the Department of the Interior • • • 
to supply the urgent needs of the nation in the prosecution 
of the war * * 

IV. The Chestatee Pyrites & Chemical Corporation, be¬ 
tween the 6th day of April, 1917, and the 11th day of No¬ 
vember, 1918, in i)rei)aring to |U’odnce and in producing 
])yrites in compliance with the request of the Department 
of the Interior to snpi)ly the urgent needs of tlie nation in 
the prosecution of the war, made expenditures ajid incurred 
obligations in good faith upon ])ro])erty contairlng pyrites 
in sufficient quantities to be of commercial ini]jortance. 

V. As authorized bv said Act of March 2. 1919. Section 5, 

• . I . ' 

the Chestatee Pyrites & Chemical Cori')oration did, on the 
oth (lav of March, 1919, tile its claim with the Secretarv of 
the Interior seeking and praying that an award be made to 
it under said Act of its net losses for the expenditures 
made and obligations incurred by complainant in good faith 
upon pro])erty which contained pyrites as described in said 
Section 5 of said Act. 

VI. In the said petition or claim of the Chestjjtee Pyrites 
& Chemical Corporation filed as aforesaid on tln^ oth day of 
March, 1919, this relator as part of said expenditures made 
and obligations incurred claimed interest ])aic( by it and 
due to be paid bv it thereafter on borrowed mbnev neces- 
sary to be borrowed for the ])nr])Ose of conqilyi^ig with the 
YOKqost and demand of the Secretary of tl^e Interior. 
Thereafter on October 18, 1919, Honorable Franklin K. 
Lane, then Secretary of the Interior, made an ajvard which 
was considered by relator wholly inadequate. 

VIT. Thereafter, by Act approved November 23, 1921, 
Cha])ter i:>7, 42 Stat. 322, it was provided: 

“That all claimants * * * shall be reimlursed such 

net losses as they may have incurred, and are in justice and 
equity entitled to from the appropriation in said Act;” 

and the Secretary of the Interior was authorized: 

“If in claims passed upon under said act (of '\rarch 2nd, 
1919) awards have been denied or made on rulings con- 
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Irary to tlio ])royisioiis of this amendment (the amendment 
of November 23, 1921) or throii«:li miscalculation, the Sec¬ 
retary of the Interior may award proper amounts or addi¬ 
tional amounts.” 


and the then Secretary of the Interior, Honorable .Mbort R. 
Fall, did review the claim of the Chestatee Pyrites & 
Chemical Cor])oration, relator lierein, and did recpiin* a 
com])l(‘te study of the facts of said relator's claim, and 
amoiiii: other thinii:s recpiired an inv(‘sti<i-ation tlunvof by 
the ('hief Accountant in the War Minerals Keli(‘f Division 
of the ])e])artment of the Interior. 

VIII. Said Chief Accountant by report bled September 
21, 1922, amone: other thinirs found and re])orted in sub¬ 
stance that in compliance with the demands and re(iuest of 
the (Jovernment and in a lei^itimate etTort to ])roduce and 
in producinu- pyrites, relator had been com])elle(l to borrow 
and expend lar<»:e sums of money and had aur(‘(‘d to pay 
interest thereon; that ]n‘ior to November 11, 191S, nbator 
had actually ])aid interest in a lai\u'e amount and there* had 
accrued on said loans further interest that was then unpaid. 
Other amounts have since accrued and are vet accruing,'. 

IN. Prior to makinu- said loans referred to in the re‘])()rt 

of said accountant the said Secretarv of the Int(*rior Frank- 

* 

lin K. Lane had s])ecitically throuiih his aireiits urued and 
reepiested tin* Chestatee Pyrites Chemical ('orporation, 
relator herein, to borrow tlu* sums of money it was coni- 
])elled to boi-row aforesaid for the i)urpose of exteiidiiii;* its 
l)roduction of i)yrites, which money was so borrowed and 
used. 

X. The Department of the Interior found, under undis¬ 
puted evidence, that Chestatee Pyrites & ('hemical Cor- 
jioration, by reason of ])roducinu: and ])rei)arin.i'' to ])roduce 
})yrites, in C()m})liance with the request and demand of the 
I)e])artment of the Interior, to su])ply the uri;-ent needs of 
the nation in the prosecution of the war in i;-ood faith ex- 
liended money and incurred obliimtions in response* to such 
reepiest and demand, and that such exi)enditur(‘s so 
3 made and oblii^ations thus incurred bv the ('hestatee 

•TT’ • 

Pyriti*s & C'hemical Corporation were made* in .uood 
faith upon ])ro])erty whicli contained pyrites in siilhcient 
quantities to be of commercial imi)ortance; and tlu*r(* is no 
dispute between the Department of the Interior and said 
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Chestatee Pyrites & Chemical Corporation tin 


it said cor- 


before the 
:ie Interior, 


poration is entitled to receive an allowance and award for 
its net losses sulTered as a consequence of its compliance 
with said request and demand. 

XL Thereafter, relator’s claim was brought| 

Honorable Albert B. Fall, then Secretary of t 
who made an additional award to relator, said 4'vard being 
based ui)on the said report of said Chief Accountant and 
the finding of John Briar, Assistant War Minerals Belief 
Commissioner of the Department of the Interior. In said 
Assistant Belief Commissioner’s report on the claim of 
relator it was found that the Secretary of the Interior in 
ofTice at the time relator was requested and ^-eiiuired to 
l)roduce pyrites and to make said loans therefor realized 


tliat relator's mine presented opportunity for 


the bi<»:<i-est 


])roduction of pyrites in the entire country and “that the 
said Secretary used every means in his power :o persuade 
claimant to develoi) it.” j 

XII. L^pon the coming in of said report of said Briar, the 
Honorable Albert B. Fall then the Secretary of flie Interior 
reviewed the same making allowance to relator bv wav of a 
further award but specifically and definitely denying to 
relator any award for its net losses incurred be reason of 
payment of interest on borrowed money or obligations in- 
curred to pay further interest, the said Secretary’s con¬ 
clusion being in substance that if the Congress contemjJated 
the payment of interest, such award would n^t i)reclude 
remedial action bv the Congress. 

XIII. Subse<inent Secretaries of the Interioj*, including 
the res])ondent herein, declined and refused to iiiake award 
in allowance for such expenditures or obligations incurred, 
admitting that interest had been paid on borrow 
and that obligations had been incurred to pa\y 
terest but holding that such payments did noj; constitute 
allowable net losses. 

XIV. Thereafter, the Congress of the United States by 
tlie Act hereinbefore described, approved Febjaiary loth, 
D29, gave jurisdiction to this Court to review the final de¬ 
cision of the Secretary of the Interior upon any (luestion of 
law which had arisen or which might thereafter ^arise in the 
adjustment, liquidation and payment of claims under said 
Section 5 of the Act Approved March 2nd, 1919, and amend¬ 
ments thereto. On the claim of this relator the^e has been 


wed money 
further in- 
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a final decision of the Secretary of the Interior upon a ques¬ 
tion of law, to-wit: it is not disputed as a matter of fact 
that relator suffered net losses by reason of payments of 
interest on money borrowed and by reason of obligations to 
pay such interest but it was held by the Secretary of the 
Interior that notwithstanding relator had suffered such net 
losses, the amount of which is easily ascertainable that such 
net losses were .not such as were required to be paid by 
the said Act of .March 2nd, 1919, as amended. 

XV. Since the passage of the Act approved February 
13tli, 1929, resjmiKlent while not denying that relator has 
suffered such net losses declines himself to make an award 
thereunder and this })etition is brought to review the final 
decision of the Secretary of the Interior upon the question 
of law aforesaid and for the writ of mandamus. 

XVI. That the Secretaries of the Interior and the re¬ 
spondent erred in law in not finding that moneys paid and 
obliirations incurred for the use of monev borrowed as 
aforesaid resulting in net losses were jiroper matters to be 
allowed in making an award under said Act of Marcli 2nd, 
1919, as amended. 

XVII. Wlierefore petitioner, on behalf of the relator 
aforesaid, ])rays: 


1. That tliis Court review the final decision of the Secre¬ 
tary of tlu‘ Int(‘rior and his ])redecessors in office u})on the 
question of law involved and direct said Secretary, resjiond- 
ent herein, to make an award of such amount as the facts 
show is due for interest ]niid on Iwrrowed money and for 
obligations to ])ay interest tliereon. 

2. That a writ of niandanius be issued directing the re- 
si)ondent, Roy (). West. Secretary of the Interior, to take 
jurisdiction of the claim of relator for exjKmditures made 
and obligations for interest incurred as hereinbefore set 
forth and to allow such sum as may have been paid or con¬ 
tracted to be paid therefor, and to adjust and pay 

4 relator's net losses consisting of interest paid on 
borrowed money and obligations incurred to ])ay in¬ 
terest thereon. 

3. That such other order or orders be entered as the 
Court mav deem necessarv under the law. 

4. That a rule may issue requiring respondent, Roy 0. 
West, as Secretary of the Interior, to show cause, if any he 
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can, why this Court should not review said fi^al decision 
and why a writ of mandamus should not issue as herein 
praved. 

CHESTATEE PYRITES & CHEMICAL 
COEPORATION, | 

By GEO. L. PRATT, 

Vice-Presideyit and Treasurer. 

District or Columbia, 

(loorcfe L. Pratt, being duly sworn, deposojf and says 
that lie is vice president and treasurer of Chestatee Pyrites 
(fc diemical Corporation, and as such is authorizxnl to file 
this petition and make this affidavit; that he has read and 
knows the allegations in said petition, and that the same 
are true, except where stated on information and belief, 
and when so stated he believes them to be true, 

GEORGE L. PRATT. 

Subscribed and sworn to before me this 16th 
ruarv, 1929. 

FLORENX^E M. STEPHENSON, 
[notarial seal.] Notary Public. 

.My commission expires April 28, 1931. 

EDGAR WATKINS, 

Attorney. 

Motion. 

Filed Mar. 15, 1929. 

In the above-styled cause relator respectfullvi shows to 
the Court that the respondent, the Honorable Rov (). West, 
has ceased to hold the office of Secretary of the Interior and 
that that office is now held by the Honorable R^iy Lyman 
Wilbur; that there is a substantial need for continuing and 
maintaining the above-styled cause and for ob'.aining an 
adjudication of the questions therein involved. 

Wherefore, within six (6) months after the tc^rmination 
of the service in the office of Secretary of the Interior of 
the Honorable Roy 0. West, relator moves that this cause 


day of Feb- 
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be permitted to continue and be maintained against his 
successor in office, the Honorable Rav Lvman Wilbur. 

EDGAR A\\\TKIXS, 

: Attorney for Relator, 


Receipt of copy acknowledged this Mch. 11, 1929. 

0. H. GRAVES, 

Atty. for Deft. 


Order. 

Notice of the foregoing motion having been given, and 
the Honorable Rav Lvman Wilbur, Secretarv of the In- 
terior, consenting thereto, it is ordered that Ray Lyman 
Wilbur, as Secretary of the Interior be, and he is hereby, 
substituted for the res])ondent Roy 0. West, and this cause 
be permitted to be continued and maintained against 

5 Rav Lvman Wilbur as successor in office of re- 

* » 

spondent Rov 0. West. 

i ‘ WENDELL P. STAFFORD, 

J ndye. 


Response to the Rule to Sho 2 v Cause. 

Filed Mar. 15, 1929. 

Comes now Rav Lvman Wilbur, Secretarv of the Interior, 
and responding to the rule to show cause herein, suggests 
to the Court that the petition for review presents only the 
following (piestion, namely, whether or not one wlio was 
engaged in ])rodncing or ])re})aring to produce any of the 
minerals named in said act and sustained a net loss on 
account of. or including, interest })aid on borrowed money, 
or indebtedness apjdied as ca])ital to comjdiance with its 
provisions is entitled to have such interest loss reimbursed? 

This question was decided by the Secretary of the In¬ 
terior in the negative in connection with petitioner's claim 
for losses sustained under section 5 of the War ^linerals 
Relief Act of March 2, 1919 (40 Slat. 1272), as amended, 
and as shown by copies of the various decisions of the Sec¬ 
retarv of the Interior and recommendations of the War 
Minerals Relief Commissioners marked, respectively, Ex- 
h-bits A, B, C, D, and E, attached hereto and made a part 
hereof. 
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Under the act of February 13, 1929, Public a 
Congress, this Court is vested with jurisdictio 
such questions of law as may have been decidec 


0. 728, 70th 
1 to review 
in the dis¬ 


position of petitioner’s said claim by the Secretary of the 
Interior, and respondent makes no objection to, but on the 
other hand invites, a review of such questions. The peti¬ 
tion for review presents the sole question for which peti¬ 
tioner prays a review herein, and it is assumed that the 
Court will confine its review to the single question raised. 

KAY LYMAN WILBUR, 
Secretary of the Interior. 

By K. C. FINNEY, 

Solicitor^ Interior Dei^artment. 

0. H. GRAVES, 

Assistant to the 


Solicitor. 


Ex. A. 


(Copy.) 


Department of the Interior, War Minerals Relicj 

sion, Washington. 


f Commis- 


Commissioners: John F. Shafroth, Martin D. Fo.^ter, Philip 

N. Moore. 


June 


5, 1919. 


The Honorable the Sccrotarv of the Interior. 
Dear Mr. Secretary: 


In the matter of Claim No. 1, Chestotee Pi'rites and 


( hemieal Corporation and N. P. Pratt and Georg 


e L. Pratt, 


referred bv vou to this Commission for investigilition, vour 
Commission beg to recommend an award of $13(1,578.46 as 
the entire sum of which the United States G|overnment 
bears anv moral or statutorv obligation. 

Very truly yours, 

(Signed) ‘ ^ JOHN F. SHAFROiTH, 

M. D. FOSTER, 

PHILIP N. MOOREj), 

Commissioners, War Minerals Relief Coyn^tnission. 
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Ex. B. 

(Copy.) 

Department of the Interior, Washington. 


Anii;. 8, 1010. 


Claim Xo. 1. 


In re (’hestatee Pyrites Chemical Corporation, X. P. 

Pratt, and Geori^e L. Pratt. 

The above is a claim under the War ^Minerals Belief Act 
(section o, act of .March ‘J, 1!)10, 40 Stat., 1274). The law 
authorizes compensation for losses incurred in the produc¬ 
tion of pyrites durinir the war due to stimulation hy the 
Government. 

Here there was such stimulation commencini;- June 18, 
1017. I have reviewed the record and brief filed and an 
award of $210,007.‘tO is made. This is l)ased ui)on the ri‘- 
port of the War Minerals Belief Commission, but with JO.O 
as the ])ercentaiie of stimulation and a partial allowance 
of the financini;' item. 

Xothin**- has lieen allowed for the railroad since it appears 
that the rails were bouji’lit ])rior to the stimulation and the 
corres])ondence indicates the claimants’ purpose to build 
])rior to the Gov(‘rnment's reipiest. Xo allowance has been 
made for the salaries. 

(Si-ned) FBAXKLIX K. LAXE. 

Secret ar}}. 

Ex. C. 

(roj)y.) 

United Stat(‘s ne])artment of the Interior, Office of the 

Secretarv, AVashinirton. 

October 15, 1010. 

Claim Xo. 1. 

In re (’hestalee Pyrites and (diemical Corjioration, X. P. 

Pratt, and Geori^e L. Pratt. 

In the above claim under the War ^Minerals Belief Act, 
section 5, act of March 2, 1010 (40 Stat. 1274), an award 
of $2104)07.00 was made August 8, 1919. X’othing was 
there allowed for the railroad. 
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Additional testimony as to the railroad has [now been 
submitted. The claimants have also urged that the amount 
of expenditure to which the percentage of stimulation was 
applied should be increased. 

I have reviewed the record, the report of the War Min¬ 
erals Kelief Commission and the exceptions thereto filed. 
Xo reason is found for disturbing the prior ruling as to the 
railroad. To the amount of expenditure upon wliich the 
percentage of stimulation (56.6%) is applied, the sum of 
$6,928.04 is added. 

The award is accordingly increased to $223,529.17. 

(Signed) “ FRANKLIN K. tLANF. 

Ex. I). 

(Coin-.) 


JB-WCS. September 22, 1922. 

Claim No. 1. 

The Chesatee Pyrites and Chemical Corporation, 

Atlanta, Georgia. 

Monoranfhon Ui Review of. 

This claimant had a partially developed plant at the time 
of government interference, and the claim represents the 
loss due to the expanded operations under gocernment 
stimulation. It was the first claim considered i.nder the 
original War Minerals Relief Act. 

The Commissioners had had no ex[)erioiice in dealing 
with big, coni])lex claims and therefore no rules or policies 
liad been tested by actual at)plication. They attempted to 
fix the loss through i)ercentages, that is, l)y basinj^ it upon 
the proportion the amount claimant meant to exj)end and 
produce under his own non-stimulatcd i)lants boji’e to the 
estimated expenditure and production of the big[ger mill, 
under government stimulation. The result was that the 
percentage fixed by the Commission was iiicreascjd by the 
Secretary and, later, bv the latter still fdrther in- 
7 creased, with the claimant insisting that all were 
too low, and that the per cent should apply to all the 
expenditures instead of to only a part of them. 
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It may lie said now, without criticism of the former Com¬ 
mission, tliat the i)lan was unsatisfactory in some respects. 
Percentajics and i*atios were confusins:, and the element 

of doidit was too ^reat. A more easily understood and 

* « 

more workable plan was adopted in the consideration of 
claims whicli came later. 

In the present review, the former ])lan is not i.n'iiored 
entirely, as will he seen hv the auditor's re])ort, hut the 
claim is considered practically de novo, in the belief that 
it is better to ai)ply rules which have irrown out of (‘xpe- 
rience, and with which examiners are familiar, tlian to 
merely consider the alleged errors of a ])lan which is un¬ 
familiar, hecaus(‘ ahandoiKMl lone: i)efore the anuMuh'd Act, 
under which we are now considering these claims, was 
I)assed. Th(‘ auditor was dir(‘cted to audit this claim in the 
same maniUM* that all claims are now being audited. This 
meant that he was to tr(‘at the company as a going concern 
on the date of stimulation: that any loss or ])rotit prior to 
that date, concerning which even claimant and counsel are 
not in })erfect agreement, was claimant's own, with whicli 
the (lovernment is not concerned: that all expenditures 
during the stimulation period, or which ])roperly should be 
charged to the,])eriod, were to be listed: that deductions 
for items not allowable and salvage were to ap^iear, and 
that the net loss was thus to be shown. 

There niav be controversy, later, over the items disal- 
lowed, or tlu* salvage, but the plan itself can at least be 
understood and the i)oints in controversy, if controversy 

should follow, will not onlv bo reduced in number, but thev 

* * 

will l)e set out plainly. By this method the government 
takes no account of the operations liefore stimulation, when 
it was not responsible for either losses or ])rofits, but ascer¬ 
tains the loss during the stimulated i)eriod, for which it is 
responsible, by simi)ly deducting from the exi)enditures 
for that period the items which must be disallowed, the 
receipts and the salvage. Pursuant to these instructions 
tile claim was audited, and the auditor's report, which is 
submitted herewith, shows that the task was ])erformed 
with jiainstaking care and intelligence. Based upon that 
report, but not agreeing with the conclusions in every par¬ 
ticular, the exiienditures, deductions and net loss are here¬ 
inafter set out: 

It will be observed that the expenditures for the build¬ 
ing of the railroad, which heretofore have been denied, are 
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allowed. Considered under the amended Act, and in the 
liuht of the accepted practice, there is no reason whatso¬ 
ever why the expenditures for this railroad should not be 
coin])ensated. Claimant, before stimulation, may have had 
it in mind some day to build the road, and he may have 
taken advantai»:e of the oi)])ortunity to ])urchase some rails 


he would 
that the 
j‘re is the 
ht stimu- 


ould not 
complete 


at a low i)rice, but there is not the certainty that 

ever have built it. A fair deduction would be 

])lan to build the road had beeu abandoned. Tlnj 

certaintv that the road was built after i*'overnme 
• » * 

lation: that S(‘cretarv Lane a])proved if he did hot direct 
the buildinii-; that it was necessarv in connect ion with the 
miuini*- i)roject, and claimant testifies that but for such 
stimulation and such uri»-ency the expenditure w 
have been made. The record is so clear, and so 
as to details, that there can be no reasonable dojilit as to 
goV(‘rnment responsibility. 

Deductions 

I 

All interest charg’es have been deducted. It is not be¬ 
lieved that the Act contemplates the ])ayment of interest 
on borrowed capital. Counsel for claimant has filed a brief 
on this ])oint in which, after acknowledi>’in<>- that in claims 
aii:ainst the government, interest is not allowed before judi»'- 


to ])lace 
iss. He 
d of the 
interest 


ment, he cites excejitions to the rule and attemiits 
the beneficiari(‘s of this Act in the excepted cli 
])oiuts to the contributions made by citizens in ai 
Revolutionary War, and the War of 1812, wherein 
was allowed when, finally, these advances were d‘paid b\ 
the i»overnment. But the claimants under the 'W'ar ^lin- 
erals Relief Act do not stand in the same moral relation as 
did the i)ersons who advanced money to the sioVernment 
duriiii'' the Revolutionarv War or the War of 1812. The 
difference is that the early patriots placed their money at 
th(* disposition of their <>overnment without expectation or 
chance of profit, but with the ])robability that all \rould be 
lost, while claimants under the War Minerals Relief 
8 Act engai»ed in a business enterprise, with hope and 
the expectation of i)rofit. The I'overnnient now, be¬ 
cause it publicly urged increased production of ores, vol¬ 
untarily repays net losses in cases where the hope of profit 
was not realized. The difference is plain. 
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Counsel, flirtlior, cites the case wherein the State of New 
York, by a decision of the Supreme Court, was refunded 
interest on lionds, whicli were issued to ecpiip troops for 
the Civil War. Here, however, there was lietween the 
State of X(‘w York and the irovernment what aniount(‘d to 
a definite contract. Secretary Seward havinu: wired the 
Xew York State officers to raise and eijuip the troo])s and 
stating- that the »:overnment would refund to the State the 
exjienses incurred. Also, Congress had passed an Act au¬ 
thorizing the refund. That is why the Xew York case was 
mad(‘ an (*xce])tion to the rule laid down by the Supreme 
Court, the language of which rule is as follows: 

“Tnter(‘st is not to be awarded against a sov(*reign gov’- 
ernment unless its consent to ])ay interest has bfen mani¬ 
fested bv an Act of its Legislature, or bv a lawful contract 
of its executive officers.” 


There wer(‘ jiresent in the Xew York case what the Sii- 
lireme C'oiirt held to be a “lawful contract," which con¬ 
templated the repayment of interest, and the necessary 
legislative action. 

Counsel also bases the claim for interest u])on the ecjuity 
])rovision of the War Minerals Act. The equity provision 
is a broad ])rovision. The Act, it is siqiposed, would be 
administered in (‘(piity even though the ])rovision were 
absent. But the ])rovision wliich says that no jirofits shall 
be allow(‘d, is a specific iirovision, not to be ignored on the 
ground that “eipiity” would ])revent its observance. It 
is because of this specific ])rovision that interest on an 
oj)erator's own money can not be allowed, for such com- 
j)ensation would be in the nature of a profit to him. If, 
therefore, interest is to be allowed to the man who operated 
on borrowed cai)ital, it must be upon the theory that he is 
to be treat(‘d dilTerentlv from the man who risked his own 
money in the enterprise; that claimants who had no capi¬ 
tal of their own, but had to borrow, are to be made a 
favored class. i If the ])rovision of the Act relating to 
profits })revents an allowance for interest to the man who 
used his own money, it a})plies to all other claimants as 
well. If Congress liad intended to allow interest on bor¬ 
rowed capital undoubtedly it would have provided for in¬ 
terest on uii'ested cajiital, whether borrowed or not. In pro¬ 
hibiting the i)ayment of interest on invested capital, by in- 
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eluding the no profits provision, the payment olf interest 
on borrowed capital was likewise prohibited. It is difficult 
in law or ])ractice to place the man who has no caiiital on 
exact footing- with the man who has. The disadvantage of 
having no cajiital is recognized in tlie business ^\|orld, and 
tbt‘ borrowing o])erator always is comjielled to stand the 
charges which lack of cajiital entails. Tnless it is to be 
held that interest on cajiital is not profit, the conclusion 
is inevitable that the interest loss sustained through the 
borrowing of capital is the o])erator's own loss and can 
not here b(‘ c()m])en-ated. 

Would Ajiply to Purcliase of Property 

Th(‘ arguments which ordinarily are used to su])i)ort the 
repayment of interest ai)})ly with (‘(pial force to n^imburse- 
nunit for ])urchas(‘ of })roperty. How, it is asked, could a 
miner without capital be expected to res])oud t() the ap- 
])eals of the government for ore if he did not borrow the 
money, and, having borrowed it and ])roduced the ore, why 
is the inter(‘st he paid not a legitimate' ite'in of expendi¬ 
ture under the Act. flight it not as well bo askt‘d how a 
man having no mining ])roi)erty could answer tlu‘ atipeal 
unless he i)urchased or leased mining lands, and if he did 
so j)urcliase or lease lands and thereby produce ore, would 
the purchase i)rlce not be a legitimate expenditure? 

But if the Congress had contemplated reimbursement for 
pttrehase of ])roi)erty, many more millions than ai’o repre¬ 
sent i‘d in the War Minerals fund would have beeti appro- 
])riated, and i)rovision would have been made for taking 
over of title to tlie property. It is a wrong inference to 
say that, in issuing appeals for increased production, the 
government assumed a moral obligation to sui)ply men with 
cai)ital, to ])ay the cost of securing cai)ital, or to t ike over 
mining lands at cost to the owners thereof. It is equally 
erroneous to read into the Act a legal direction jthat ex- 
])enditures of this character be compensated]. When 
!) Congress permits the payment of interest b| special 
Act it is subject to conditions, such as ratje of in¬ 
terest, jieriod of time, etc., none of which conditional; appear 
either in the original or the amended Act. At the jtime the 
Act was amended, last Xovember, Congress and claimants 
well knew that the Act was interpreted by those who were 



16 


UNITED STATES OF AMERICA EX REL., ETC., VS. 


adniiiiistorinic it to proliibit repayment for interest. Then 
was tlie time tlie question should have been raised and Con¬ 
gressional exi)ression secured. It has lieen contended 
before tliis writer that the i^overnment, in publicly urging 
increased ])roduction of these ores and not at the same time 
furnisliing or otTering to furnish the capital required, 
thereby assumed the obligation to repay interest charges 


wliere borrowinir was necessarv. 


Converselv, mav it not 


be said that by not otTering to furnisli cai)ital the govern¬ 


ment gave notice that the matter of capital was tlie miner’s 


own alTair. 


The aruunient is furtlier met bv the fact that 

\ * 


the government permits the ])ayment of interest through 
specific legislative action and not through obligations 
created as described. 


Financing Charges. 


If, tlien, the general published appeals for increased pro¬ 
duction did not relate to the furnishing of capital to those 
who did not have it, or the payment of interest to those who 
did, and if the Act which followed contains no specific pro¬ 
vision for financing charges, the repayment of the latter 
must find its ^authority in the wide discretion given the 


Secretary of the Interior in the administration of the Act. 


There is no legal jirohibition of the allowance of a financing 
charge, and if it were shown that the Government has spe¬ 
cifically directed claimant to finance his operations sub¬ 
stantially in the manner in which thev were financed, the 
Secretary might, in his discretion, allow any part or all of 
such expenditure. And in the event of such allowance, it 
would not mean that a hard and fast rule had been adopted 
which would make repayable financing charges due alone 
to general ])ublished api)eals for increased production, nor 
would it mean that bonuses or promotion charges which, in 
fact, were only excessive, usurious interest charges, are to 
be comjiensated. It would only mean that in claims where 
the government through its agents was a party to the 
financing, the fact might be taken into consideration by the 
Secretary in fixing the award. 

In this ])articular case, as is testified, the then Secretary 
of the Interior personally requested one of the claimants 
to operate the properties on a big scale, which claimant at 
first declined to do, unless the government should under- 
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write tlic venture. This, of course, was imposjsible, and, 
after some delay, the Secretary, through his personal 
agent, re(|uested Ashcraft and Wilkinson to use their in¬ 
fluence to induce claimant to enlarge his opemtions, and 
further, he asked them to assist in financing him. Ash¬ 
craft and Wilkinson did so use their influence^ and with 
success, and did finance claimants, for wliiclj financing 
claimant is obligated for a large amount. Claimant con¬ 
tends that the |)lan adopted was not more expensive than 
would liave been the raising of the monev bv the sale of 
bonds, ()]• through any of the other promotion })Ians which 
were in use during the war })eriod. This, in substance, is 
claimant's side of the matter, and he asks that the cost of 
financing be conii)ensated. 

Ashcraft and Wilkinson were i)rominent in financial af¬ 
fairs. They had made a great deal of money in pyrites 
dealings because of the war. It is established that they 
urged claimant to enlarge his enterprise, and that they 
volunteered to secure the monev therefor. The\1 mav have 
acted })artly in response to the recpiest of the Secretary, 
l)artly through patriotic motives, and partly beci^use of the 
contract which tlu‘y ho])ed to make and did ijnake with 
claimant, dainuuit was to })ay 6 per cent on the loan to 
the bank and, in addition, was to pay Ashcraft aad Wilkin¬ 
son from fifty cents to one dollar a ton upon [the entire 
])roduction of the new mill uj) to 335,000 tons. As it was 
confidently ex])ected that the new mill would run to its full 
ca])acitv, thev stood to make hundreds of thousaids of dol- 
lars in the deal. What they really did in consideration of 
the contract was to assume a risk of loss. Itl they had 
mei’ely ))ointed the way by which the money wjis secured, 
without incurring any risk themselves, the contl-act would 
be outrageous. But the record shows that while they as¬ 
sumed a risk, they took pains to make the risk as small as 
})ossible. They made the contract with the Chestatee Com- 
l)any but in addition to the company’s notes required the 
])ersonal endorsement of the notes by claimants. 
10 They took what amounted to a lien upon the prop¬ 
erty of the claimant company and the ore in the 
ground. And in order to make the chance foi- profit as 
large as possible, claimant was required to makj? Ashcraft 

2—5760a 
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and 'Wilkinson: the exclusive sales agent for the ore, for 
which they were to be paid a brokerage fee of 25 cents per 

ton. There were four scccessz/ve contracts bv which the 

* 

$695,000 was furnished the claimant company, the last 
being more favorable to Ashcraft and Wilkinson than those 
which })receded it. It provided for the i)ayment of $250,- 
000 to Ashcraft and Wilkinson for their services in secur¬ 
ing a loan of .$695,000, and in addition, for a brokerage fee 
of 25 cents ])er ton on the ore. This tells the story. It 
shows that thci amount to be paid, not considering the 
brokerage fee, was more than thirty five per C(*nl of the 
loan—a per cent for financing far above that allowed in llu* 
wild cat schemes with which the countrv is familiar. To 
consider the tinancing charge in comi)arison with the esti¬ 
mated rrrripfs for ore, as the auditor has done, obviously 
is not the proper view. The correct way to detcn-miiu* 
whether or not a financing charge is too high, is to compare 
it with the amount of the loan. If, for instance, the rec(‘ipts 
from th(‘ sales of ore should amount to $5,000,000, the ]H‘r 
cent of the tinancing charge contained in this contract as 
com])ared with the $5,000,000 would be very small, but the 
fact would still remain that this claimant was to ])ay Ash¬ 
craft and Wilkinson $250,000 for a loan of .$695,000.00. 
When a man in the ordinary course of busim‘ss si*cur(*s a 
loan, the commission is based upon the amount of the loan 
and not u])on the value of the product which the borrower, 
as a result of the loan, might place u])on the market. Of 
course, Ashcraft.and Wilkinson are not the claimants here, 
although thev will benefit more than will the claimants if 
an award be made, and whether or not they drove a hard 
bargain with claimants is not essential exce])t as it bears 
upon the recognition of this financing contract as an obli¬ 
gation incurred and to be compensated. The real (jues- 
tion is: 


Was the financing contract such an obligation as should 
be repaid by the government in whole or in ])art ? 

As to the allowance of the entire amotint, there can be 
no question that it would not be warranted. It would mean 
])ayment to Ashcraft and Wilkinson for ore still in the 
ground, and which probably never will be mined. The un¬ 
fulfilled ])art of the contract, if ever it was to be recognized 
under the Act, was invalidated when Ashcraft and Wilkin- 
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son, having a lien upon the ore in the ground, consented to 
its disposal. When they took part in disposing of all the 
property of the Chestatee Company, and winding up its 
atfairs, they were estopped from holding that ccunpany, or 
tile Pratts liable for the fulfillment of the conti'act. It is 
an error to hold that the provision in the Act relating to 
obligations incurred means that any obligation whatsoever 
must be comjiensated. The language should be interjireted 
in connection with the language of the entire Act. The obli¬ 
gation must relate to jiroducing or pretiaring to produce 
ore, and it must be a reasonable obligation, such as would 


be in(‘iirre/(l by a reasonably ])rudent man. Mo 
amount that would be repayable would be the 
which the creditor could secure judgment in a c 
act contains a few mandatory provisions, the r 
which can hardly be misconstrued, and the gene 
istration is left to the wise discretion of the Sg 
the Interior for the pur])ose, undoubtedly, of 
the payment of rid?/culous, unfounded or unj-easonable 
charges and to give to claimants the amounts to jvhich they 
are in justice and eciuity entitled. ] 

In the first award. Secretary Lane allowed j$18,112.00 
for financing. He reached this amount by the following 
process: He first found that the per cent of stimulation 


•cover, the 
mount for 
ourt. The 
leaning of 
ral admin- 
cretarv of 
ireventimr 


that basis 
He held 


which should be granted claimant was 50.6. On 
$320,000 of the loan was considered admissible, 
that 10 per cent would be a reasonable allowance for 
tinancing, and, ai)]3lying the 56.6 iier cent of stimulation 
to 10 1 ) 01 * cent of .$320,000, the financing allowance was 
found to be $18,112.00. 

I am of the opinion that 10 per cent is a reasonable al¬ 
lowance for financing in this particular claim. TJie amount 
of money required to meet the government demands was 
so great as to make the securing of it by ordinary means 
almost impossible. The activities of the government to 


it, so that 
measure, 
lat Sec re¬ 


induce Ashcraft and Wilkinson to finance claima: 
war needs might be met (juickly and in large 
were personal, direct and effective. The fact tl 

tary Lane who himself had a part not ofily in the 
11 stimulation of claimant but, through sugijestion, in 
the financing, recognized that Ashcraft ai|d Wilkin¬ 
son had performed a service to the government, ii^ evidence 
of that service; and while the contract which they had with 
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claimant furnishes no basis for fixing the amount to be 
allowed, a fair adjustment can be reached by a study of all 

the event- connected with the transaction. Secret a rv Lane 

• 

was warranted in making an allowance of 10 i)er cent, but 
the ai)i)lication of the 56.6 per cent both as to the amount of 
the loan and the 10 per cent itself operates to ])ring the 
allowance less than it should be. The total amount of this 
loan was $695,000. Of this amount $50,000 was used in 
the ])eriod before stimulation. The 10 ])er cent for financ¬ 
ing should apply only to the amount of the loan which went 
into stimulated oi)erations, namely, $645,000, so that the 
allowance which is here recommended is $64,500.00. 

Salvage. 

The question of salvage is perplexing in nearly all claims, 
but here it is unusually complex and difficult. The claimant 
when submitting the claim, estimated the usable* value* e)f all 
the ]n-o])erty at $200,000, but that was not intenele*d to be 
an estimate of the salvage value, for it was state*el at the 
time that there was no salvae:e value, b(*cause bv the* le*i-nis 
of the lease the machinery and e'*(iui})ment, or ])ractically all 
of it, could not be removed from the proi)erty. (’laiinant, 
it api)ears, in otTering to accept a deduction of $200,000. 
die! so in tiie beadief that the equipment which they we)uld 
have used in their own nonstimulated o])erations, we)ulel 
have cost that amount, and in consenting to such deduction 
it was on the sui)position that there would be no eleeluctie)ns 
for interest, salaries, etc. It was, in fact, a s(*ttl(*ment 
pro])osition. Passing from the conjectural, let us see what 
was actually realized when this pro])erty was disposed of 
to the Piedmont Corporation. The claimant company had 
a floating indebtedness of $50,000, which it could not ])ay 
and which threatened to force it into bankru])tcy. The 
Piedmont (Corporation assumed this debt. The Piedmont 
Cor])oration, as a further consideration, transferred to 
claimant company $150,000, of its preferred stock. The 
question is, is this stock worth its face value? (fiaimant 
asserts that it is worth nothing at the present time, and, 
in view of the demoralized condition of the business which 
the Piedmont Corporation was or is to carry on, there are 
good grounds for the contention. But it is the policy to 
ascertain the value at the time of the Armistice, and, there- 
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fore, the claimants’ own statement on that pojnt is taken 
for a basis. The total face issue of the stock was $1,000,000. 
If this stock represented an actual property valtie of $200,- 
000, it was worth, as may readily be computed, 20 cents on 
the dollar and the value of the $150,000 in stock transferred 
to tlie claimant company would be $30,000. I am of the 
opinion that this plan of ascertaining the deductible value 
of the stock, is as equitable as any that might t)e adopted. 
The items of sales of equipment previously muil^t be added 
to the foregoing salvage, but they are not in dispute and 
are set out in the schedule of deductions. 

Then comes the equipment which was purchased before 
sliinulation, but used during stimulation, which the auditor 
})rosents for consideration in connection with salvage. As 
a matter of liistory the a^/'//itor states that in tlie Denison 
claim, Xo. 30, the former Commission allowed the cost of 
eciuipment purchased before stimulation and took no ac¬ 
count of salvage, and he thinks that the Chestatee claim is 
on all fours with the Denison claim. If the auditor is right, 
the action of the former Commission will not be accepted 


aim, w’hich 
)e adjusted 
ng apjdied 
1 this con- 


as a ])recedent to be followed, and the Denison cl 
is still before the Commissioner for review, will 
in harmony with the principles that are here bei 
to the (’hestatee claim. It should be stated ii 
nectioii, however, that examiners for the present Commis¬ 
sioner regard the two claims as materially dissimilar. The 
soundness of these diverging views will havd 
when a recommendation as to the Denison claii 


judgment 
n is made. 

The plan of the present Commissioner in adjbstment of 
claims where the plant was a going concern at vhe time of 
stimulation, and the reasons therefor, may be stated in a 
few words. 

timulation 
ral rental 
purchase 
overnment 
|=^e, and the 
property, 
t loss was 
ould be in 


libe 

its 


K(}ui|)ment and machinery purchased before 
but used during stimulation, will be given a 
or de])reciation credit only. The reason why 

])rice will not be allowed is because the gl 
12 was in no wise responsible for its purcha 
claimant at the moment he purchased th^ 
had incurred any loss that might come, and thf 
therefore his own. To allow for its purchase 
fact to allow for the purchase of property. 

Supplies which were purchased prior to stim 
used during stimulation and thereby made compl^t 


hlation and 
elv value- 
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less, such for instance as coal, will be compensated in full. 

To hold that when the government interfered it destroyed 
claimant's estate and deprived him of probable profits, 
which should be compensated, as has been suggested, is not 
sound. First, that would mean an allowance of profits, 
which is specifically prohibited by the Act, and the profits 
would be merely estimated profits which might never have 
been realized. Second, the government only says to claim¬ 
ants that it will reimburse the actual net loss that was sus¬ 
tained for the stimulation period. 

In this review it is held that the claimant is fairlv en- 
titled to a rental or dejireciation allowance of '20 per cent 
of the machinery and equipment ]nirchased before stimu¬ 
lation but used during stimulation, and the entire purchase 
price of the su})plies which were so used or consumed and 
deprived of all, salvage value. It is understood, of course, 
that ordinarilvi there must not be a deduction for salvage 
on equipment and machinery where rental only is allowed. 
In this claim the e(iuipment and machinery so rented was 
a i)art of the ])lant as finally sold, and salvaged, ])ut that fact 
was considered when the amount of salvage of the entire 
])roperty was fixed, and therefore the 20 per cent now men¬ 
tioned for rental is not subject to increase on account of 
salvage. The amount of the prestimulation expenditures 
to which the 20 ])(‘r cent rental should apply is $1M2.1.‘)0.‘>1, 
which makes an allowance of $20,427.80 for that item. The 
cost of miscellaneous items in the same j)eriod, which should 
be com])ensated in full is $10,901.07. 

A subsistence allowance of $4,0.S2 for O. L. and X. I^. 
Pratt was suhstitutcnl for the salary charge of $2r).90().07 
which ai»p(‘ars in the claim. A straight salary allowance 
to a })artner or part owner of a ])roj)erty would nu'aii the 
granting of a ])rofit to him. Subsistence is allowable, but 
if he is to receive comi)eiisation above subsistence it must 
come from i)rofils earned by the corporation or ])artnershi}). 

The claim as adjusted according to the foregoing deci¬ 
sions, is as follows: 


Expenditure: 

June 18, 1917, to Xov. 11, 1918, agreed upon 
by the auditor for the gov’ernment and the 
auditor for claimant. $784,791.14 
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Deductions: 

$82,077.87 
25,966.67 
40,795.13 
834.76 
750.00 
585.75 


$151,010.18 

Salvage: 

Salvage for stimulation period on 
basis of $80,000 from Piedmont 

(Corporation. $47,546.73 

Cash received for Sundry Equip¬ 
ment. 7,695.00 


Ore sales. 

Executive salaries 

Interest. 

Taxes. 

Real estate. 

Legal services.... 


Add allowances: 


$55,241.73 206,251.91 


$678,539.23 


Rents from property included in 

deductions in operations a/c. .. . $2,881.63 

Per diem G. L. and N. P. Pratt, in 
lieu of salary, 508 days each 

@ $4.00 . 4,064.00 

Rental or depreciation on Pre¬ 
stimulation plant, etc. 20 per 
cent of $132,139.31. 26,427.86 

13 


]Misc. items, tools, material, for 
water supply, etc., purchased be¬ 
fore stimulation but used in the 
stimulated operations and their 
value thereby totally destroyed. 16,901.07 
Financing contract 10% of $645,- 
000. 64,500.00 


Less award heretofore made and paid 



114,774.56 

$1 

i 

4 

593,313.79 

223,529.17 


169,784.62 


Net loss 
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I am of the opinion that the net loss for which claimant 
should now be compensated is $469,784.62, and I recom¬ 
mend an additional award of that amount. 

In reviewinc: this claim I have been struck bv the ma 2 :ni- 
tude of the ex])enditures and the possibilities of output. 
The verv bii>:ness of it tended to lead an examiner uncon- 
sciously to fail ,to give claimant full justice, but that I have 
tried to overcome. If I have seemed to deal with it liberally, 
it was because |the record showed that the then Secretary 
of the Interior, realizing no doubt that this property pre¬ 
sented opportunity for the biggest iiroduction of i)yritos in 
the entire country, used every means in his power to per¬ 
suade the claimant to develo}) it. It is true that he could 
not and did not guarantee claimant against loss, but his full 
influence short of underwriting the ])roject was exerted. 
Always, too, there was a realization that claimant, in re¬ 
sponding to government request, will suffer great financial 
loss, notwithstanding the generous ])rovisions of the AVar 

Minerals Kelief Act. It would be too much to sav that the 

* 

recommendations contained h(*reiu offer a perfectly accu¬ 
rate adjustment, but it is believed that they a])proach jus¬ 
tice and ecjuity as closely as can be expected in view of 
the com])lexity of the claim. 

(Kecommends additional award of $469,784.62.) 

(Signed) JOHN BRIAR, 

Assistant Connnissionrr, 


Ex. E. 


(Copy.) 

The Secretary of the Interior, Washington. 

September 28, 1922. 

Claim Xo. 1. 

The diestatee l?yrites and Chemical Corimration, Atlanta, 

Georgia. 

Adfliiional Memoranthnn hji the Secretarj/, to be AttaeherJ 
to the Reeords of the Assistant Comniissio'ner as Part of 
the Record Herein. 

I have investigated this case and listened with great in¬ 
terest and a large degree of sympathy to the statements 
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made by Counsel for the Claimants, and to the arguments 
advanced with reference to the matter of allowing interest 
upon this claim: additional allowance for services, and an 
allowance of an increased amount for comiiensation for the 
Fre^-stimulation plant. 

After full consideration, I am confident that the conclu¬ 
sions reached bv the Commission are as nearlv correct as 

* » 

it is liumaiK'ly ])ossi])le to arrive at a just and eqiiitalde sum 
to be awiirdcd in relief, 1, therefore, find myself i:n])elled to 
make the award as recommended, in the sum of Four Hun¬ 
dred Sixty-Xine Thousand, Seven Hundred Eighty-Four 
Dollars and Sixty-Two Cents ($469,784.62). 

If the Congress contemplated the ])ayment of interest 
u]>on this claim, as has been suggested in argmiient, then 
this award of course does not jirecliide remedial!action by 
the Congress of the United States acting direct)v. 
(Signed) ALBERT B. FALL, 

Secretanj of the Interior. 

ABF/C. 

14 Stipulation. 

Filed Se]>. 24, 1929. 

It is hereby sti])ulated and agreed by and between coun¬ 
sel for the above named jiarties— 

(1) That the submission of this cause heretofore made 
upon the ])etition and res])onse be withdrawn. 

(2) That the response be withdrawn and stricken from 
the record. 

(o) That the uncertified copies of the findings of the 
Secretary of the Interior, the War Minerals Relief (Com¬ 
mission and the Assistant (Commissioner of War Minerals 
attached to the answer tiled herewith be considered bv the 
(Court in connection with this case with the same etfect as 
though they were the originals. 

(4) That the resiiondent be permitted to file and serve 
answer in lieu of said response, and the demurrer to the 
response now on file, be considered a demurrer to such 
answer. 

(5) That petitioner relies upon the briefs heretofore 
filed in this cause and files herewith a shjirt state- 

15 ment to which respondent has the right tc^ reply at 

anv time within ten days. ! 
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(6) That thereupon this cause be and the same hereby 
is resubmitted to the Court for final consideration upon the 
petition, answer and demurrer. 

Dated September 2, 1929. 

EDGAR WATKTXS, 
Attorneij for Petitioner. 

I 0. H. GRAVES, 

Attorney for Respondent. 

Order. 


Filed Sep. 24, 1929. 


In accordance with the stipulation of counsel for the re¬ 
spective ])arties to this case, dated September 2, 1929, and 
duly filed herein, it is this 24th day of September, 1929, 
adjudired and ordered: 

1. That the |Submission of this case to the court upon 
petition and response, heretofore made, be and the same 
herebv is withdrawn. 

2. That the res])ondent's res])onse to the relator's peti¬ 
tion heretofore tiled in this case, be and the same herebv is 

» 

deemed to have been withdrawn by the respondent, and the 
same herebv is stricken from the record. 

to 

.*). That the respondent be and he hereby is permittinl to 
tile and serve an answer in lieu of said response, and that 
the relator's demurrer to said response which is now on tile, 
be ])ermitted to stand and be considered as a demurrer to 
such answer. 

4. That the uncertitied copies of the tindin.ics of the Secre¬ 
tary of the Interior, of the War Minerals Relief C’ommis- 
sion, and of the Commissioner of War Minerals, which are 
attached to the answer of the res])ondent which is to be liled 
as aforesaid, may be considered by the court in its consid¬ 
eration of this case with the same etfect as thougli they 
were orininal ]>apers. 

5. That this case now be considered as having been re¬ 
submitted to the court for final consideration upon the 
j)etition, answer and demurrer, and upon the briefs here¬ 
tofore filed by Ihe parties thereto, and upon the supple¬ 
mental brief now filed bv the relator. 

1 WENDELL P. STAFFORD, 

J ustice. 



RAY LYMAN WILBUR, SECRETARY, ETC. 

Respondent\s Answer to the Petition for Mandamus. 


27 


Filed Sep. 24, 1929. 


For answer to the petition for mandamus in 
the respondent, Ray Lyman Wilbur, says as fc^ 

1. The respondent admits the allegations of 
paragraph of the petition, subject to the explanatjion given 
in the second paragraph of this answer. 

2. Tlie res})ondent says that since the filing of the peti¬ 
tion in this case Roy 0. West, the respondent named there¬ 
in, has ceased to l)e the Secretary of the Interior, and that 

this res])ondont, Ray Lyman Wilbur now i.^ the Sec 
16 rotary of the Interior, and that he has be(m substi¬ 
tuted as the respondent in this case in the 
stead of the said Rov O. West. 

The respondent admits that the duties imposed 
predecessor in office by the act of March 2, 1919 


this case 
Hows: 
the first 


)lace and 

upon his 
and the 

acts amendatory thereof, have now devolved ujichi him. 

.*1. The respondent refers to the act of ]\Iarch 2,! 1919, for 
an e.xact statement of its terms. lie admits, how('ver, that 
the e.xcer])ts from the act /iven in the third paragraph of 
tlie ])etition are substantially correct. 

4. The respondent admits the allegations of tljie fourth 
paragraph of the petition. 

5. The respondent admits the allegations of 
paragraph of the petition. 

6. The respondent admits that relator made ilaim for 
losses based on ])aynient of interest, and obi ignitions in¬ 
curred to pay future interest, on borrowed monev, used in 
complying with stimulation, ])Ut denies that the various 
awards made by the Secretary of the Interior to claimant 
included interest, but that such awards, as made, actually 
were ])aid to and received and accepted by the relator. Re¬ 
spondent further denies that interest constitutes g loss; if. 


the fifth 


to reim- 
1 2, 1919. 


however, it is such in law, it is a loss not subject 
])ursement under the provisions of the act of ^larc 

7. The res])ondent says that the provisions of the act of 
Xovember 23, 1921, will appear by reference to the act 
itself. 

The respondent admits that tlie Hon. Albert B. Fall, a 
former Secretary of the Interior, did review the claim of 
the relator, giving it full consideration (Secretary’s Opin- 
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ion, September 28, 1922), and especially the memorandum 
in review thereof by Assistant Commissioner of AVar Min¬ 
erals, John Briar, dated Seiitember 22, 1922. 

8. Kes])ondent admits that the report of the chief ac¬ 
countant dated September 21, 1922, was duly filed and now 
a])i)ears in tlu‘ files of relator's said claim; that the same 
was made for the use of the War Minerals Belief (Commis¬ 
sion and the Seeretarv of the Interior, and has no value in 

the consideration of this review; that it was advisorv in its 

* 

nature, and of no l)indin.e: effect upon the Secretary of th(‘ 
Interior in the (Consi(h‘ration or disposition of relator's 
claim. In said rei)ort, it was shown that relator had paid 
out money, and oblie-ated itself to pay out moiu'v in the 
future, as interest on money borrowed to prosecute the 
])roduction of ])yrites. But that relator was com))elIed to 
borrow money, or to i)ay interest, as alle.u'ed, is (hmied. 

9. On information and ])(‘lief the respondmit denies tlie 
alle.n’ations of tlK‘ ninth ])ara,e:raph of tlie petition so far as 
they stat(‘ tliat the relator ])orr()wed money for the ]>ur- 
])oses therein specified at the iTMpiest of a former S(‘cretary 
of the Interior. 

He admits that relator was stimulated by a former Sec- 
7'etary of the Interior to increase its ])roduction by enlare:- 
inii' its o])(‘rations. That relator, after some delay, did in¬ 
crease its operations, ])()rrowine: the cajiital to do so, but 
that th(‘ borrowing- of the capital to comply with such stimu¬ 
lation was mother ureed nor recpiested by Secretary Lane, 
his s])ecific recpiest and stimulation bein’*' as stated in de¬ 
tail in tlu‘ ri‘])ort of the Assistant (’ommissioner Briar, 
supra. 

10. Tlu* n‘s])ond(‘nt admits the substance of the allega¬ 
tions of the tenth ])ara,e'ra])h of the petition, except that ho 
s])ecifically denies that the relator is now entitled to receive 
anv furh(‘r allowance under its war mineral claim, because 
he says that all that was justly and k\ 2 :ally due to the re¬ 
lator under its said claim already has been ])aid to and re¬ 
ceived and acce])ted by it. The Secretary of the Interior, 
in his decision of Se])tember 28, 1922, said: 

If the claimant contemi)lated the ])ayment of interest 
upon this claim, as has been su^ccested in arirumont, then 
this award, of course, does not preclude remedial action by 
the Congress of the United States acting directly. 
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11. The respondent admits that the relator’s way mineral 
claim was l)rou<»:ht before the lion. Albert B. F[all, then 
Secretary of the Interior, and that Secretary Fall 
additional award to the relator in the sum of 
in a decision dated Sei)tember 2S, lt)22, the re 
says that the amount of this award actually wa^| i)aid to 
and received and acce])ted by the relator, tlius niakini;* a 
total of ])aid to it on account of its 

minerals claim. 

'rile I’espondimt says that the basis foi* tlu‘ S(‘:'retary"s 
award, as stat(*d in his d(‘cision was as follows: 


made an 
i9,7S4.G2, 
•;])ondent 


said war 


17 


I have investiiiated this case and lisleilied with 
‘•reat interest and a larg’e dei;-ree of synii)at|iy to the 


statements made bv (’ounsel for the Claimants, ai 


1(1 to the 


aruuments advanced with reference to the matter of allow 


or serv- 


iiiii,* interest ui)on this claim; additional allowance 
ices, and an allowance of an increased amount |‘or com¬ 
pensation for the Free-stimulation plant. 


After full consideration, I am confident that tin 


sions reach(‘(l bv the Commission ar(‘ as nearlv corrc'ct as 

* • 

it is humanly possible to arrive at a just and eijuitable sum 
to be awarded in relief; I, therefore, find myself im])elled 
to make the award as recommended, in the sum of Four 
Hundred Sixty-Xine Thousand, Seven Hundred Fiu'htv- 
Four Dollars and Sixty-Tw’o C\mts ($4G9,784.G2). 

The respondent says further that the exact language 
us(‘d by Assistant War Minerals Relief Commissioner, 
John Briar, in his recommendation to the Secretaiv of the 
Interior wdiich is referred to in paragra])h 11 of |:he peti¬ 
tion, was: 


If I have secerned to deal with it liberally, it w’as 
the record showed that the then Secretarv of the 


conclu- 


l)ecause 

interior. 


realizing no doubt that this pro])erty ])resented op])ortunity 
for the biggest production of ])yrites in the entire country, 
used every means in his ])ower to persuade the cla mant to 
develop it. 

12. The respondent admits the allegations of the 12th 
])aragraph of the petition. 

13. Answ’ering the allegations of the 13th paragraph of 
the petition the respondent says that he is not advised what, 
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if any, action was taken with respect to relator’s claim for 
the payment of interest by other Secretaries of the Interior 
who held office subsecpient to the lion. Albert B. Fall. The 
resjjondent says, however, that he himself, acting through 
his subordinates, has declined to make any further award 
to the relator on account of interest alleged to have been 
I)aid by it. 

14. The respondent says that the provisions of the act of 
February 13, 192.9, will ai)pear by reference to the act itself. 

Answering the allegation of the 14th paragra])h of the 
petition that “it is not disputed as a matter of fact that 
relator suiYered net losses bv reason of ])avment of interest 
on money borrowed and by reason of obligations to pay 
said interest,’’ the respondent says that he most emj)hat- 
ically denies this allegation. The respondent says that it 
is dis})uted as. a matter of fact that the relator suffered 
any such losses. The res])ondent says that the interest 
])aid by the relator, and its obligation to pay interest as 
it accrued, re])resented the payment and the contract to 
])ay a fair price for the use of money borrowed by the 
relator, and that the use of the money by the relator had 
a contract value exactly e(iuivalent to the sum paid or 
agreed to be ])aid as interest for its use. The res])ondent 
says, therefore, that no loss in fact could result to the rela¬ 
tor because* of its interest i)ayments, as such payments were 
made for an e(iuivalent value received. The respondent 
says that the fact that the borrowed money after it came 
into the possession of the relator may have been lost by 
the relator in producing or preparing to ])roduce pyrites 
is a matter entirely separate and distinct from the relator’s 
contract obligation to pay value to his creditor for the use 
of his money. 

The res])ondent says, therefore, that the ruling of the 
Hon. Albert B. Fall that interest paid or agreed to be paid 
bv the relator for borrowed monev did not constitute a loss 
within the meaning of the act of March 2, 1919, was right 
and pro})er and it is ratified and adopted by this respondent. 

The (piestions of law submitted for review therefore are, 
(1) Is interest ])aid and obligations to pay future interest 
for the use of money a loss? If this question be answered 
in the negative the controversy is ended, but if in the 
affirmative, the further question arises, (2) Is it that char- 
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the War 


acter of loss which comes within the purview of 
^[iiierals Relief Act for reimbursement? ^ 

1'). Answering the allegations of the 15th paragraph of 
the ])etition the respondent again ex])licilly denies! that the 
]*(*lat()r in fact sulTered any loss by {)aying iiiteres 
use of monev. 

16. The respondent denies the allegations of 
paragraph of the petition. 

18 17. Answering the entire petition the rej^])ondent 

says that the act of March 2, 1919, pursuant 
the relator\s war minerals claim Xo. 1 was tiled,j 


for the 
the 16th 


to which 
autlior- 


iz(‘d tiie Secretary of the Interior to adjust, TKiuidate and 
])ay sucli net losses as had been suffered by any person, 
linn, or corporation by reason of ])roducing or pre})aring 
to produce i)yrites, and other specified minerals, ujider the 
conditions set forth in the act. The act provided further 
that the Secretary should make such adjustment and pay- 
nnuit in each case as he determined to be just and ecpiitable, 
and that no claim should be allowed or ])aid by the Secre¬ 
tary, unless it should appear to his satisfaction [hat the 
exixuulitures made or obligations incurred under tl^e terms 

in good 
linerals 
ncluded 


of the act were made or incurred bv the claimant 
faith for or upon property which contained the i 
s])ecihed, and that no profit of any kind should be \ 
in the allowance of anv of said claims. 

The respondent says that the authority and duty 


to con¬ 


strue and interpret the various provisions of the act in 
(jiiestion were vested and imposed by Congress in and upon 
the Secretary of the Interior, and that in the exercise and 
discharge of their authority and duty as aforesaid, the 
various Secretaries of the Interior have construed the act 
as intending that the same rules for the adjustment of 
claims filed under its provisions should be ai)plied to all 
claimants alike, and that the act should be administered 
without discrimination in favor of any i)articular (dass of 
claimants. 

The respondent says that more than a thousand claims 
were filed under the provisions of the act, and that they’ 
were presented by claimants who at the date of the i)assage 
of the act owned property’, real and personal, upon or in 
connection with wliich losses thereafter were claimed; by 
claimants who owned money at the date of the i)assage of 
the act which they thereafter invested in such property. 
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and in the development and operation of the same: and by 
claimants who borrowed the money of other persons and 
then invested it in such property, and in the develo])ment 
and operation of the same. 

The resjiomlent says that the various Secretaries of the 
Interior, including: himself, were unable to find any ])rovi- 
sion in the act of March 2, 1919, which authorized them to 
make an allo\\:ance in favor of one who invested his own 


money in the purchase, development and operation of such 
])roperty, on account of the use of the money so invested. 
Accordinirly, the respondent and his jiredecessors durinir 
the ten years which have elapsed since the i)assa£i*e of the 
act of March 2, 1919, have uniformly, and without excep¬ 
tion so far as is known to this respondent, refused to 

make anv allowance for the use of monev in favor of war 

» % 

minerals claimants who invested their own money in pro- 
ducinii' or ])r(‘parinn- to produce war minerals within the 
terms of that act. 


The respondent says also that he and his ])redecessors 
were unable to tind anv distinction in law between the use 


in producini'' and })reparing' to jiroduce war minerals of 
])roi)erty already owned by a claimant, or the use of pro])- 
erty which the claimant had accpiired with his own money, 
and the use of j)ro})erty accpiired by a claimant with bor¬ 
rowed monev. Thev also were unable to find anv distinc- 
tion between d(‘velo])ment and ojieration of such ])roperty 
by a claimant who em|)loyed his own money for that ])ur- 
])ose, and the development and o])eration of such property 
l)y a claimant who employed borrowed money for that pur¬ 
pose. The respondent and his ]>redecessors therefore have 
unifornilv refused to make anv allowance to a claimant on 
account of borrowed money by reimbursini? it for the inter¬ 
est ])aid bv it for the use of the borrowed monev. The 
res})ondent says that any other interpretation of the act 
would have resulted in a discrimination in favor of claim¬ 


ants who were borrowers as against claimants who were 
owners or ])urchasers, and would have been against the 
])lain intentioiii of Congress as understood by himself and 
his predecessors. 

17-a. The respondent says further that he and his pred¬ 
ecessors have found as a matter of fact that interest ]')aid 
by a borrower for the use of money does not represent a 
loss to the borrower, because the use of the money which 
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the borrower enjoys has an agreed contract value which 
is exactly equivalent to the interest paid for the use of the 
money. The respondent says that the fact that borrowed 
money may have been employed by a war minera s claimant 
in producing and preparing to produce war minerals, instead 
of in some other way, and may have been lost in so 
19 doing, does not alter the case. The respondent and 
his predecessors therefore have interpreted the act 
of .March 2, 1919, as ])r()liibiting awards to claimants on 
account of interest paid for money lost in i)rcjducing or 
preparing to produce war minerals, and have restricted 
their awards to the loss of the monev itself. 

17-b. The respondent says further that he and his pred¬ 
ecessors have found as a matter of fact that t(^ allow in¬ 
terest to a claimant upon money borrowed by it jind there¬ 
after employed in producing or preparing to produce war 
minerals would be to include a profit in the allowance of its 
claim, contrary to the provisions of the act of March 2, 
1919. Tlie respondent says that a war mineral.'l claimant 
who borrowed money and em})loyed it in produci^ig or pre- 
})aring to })roduce war minerals, })rofited to the extent of 
the value of the use of the money, and that tlic^ payment 
of interest by the claimant to the lender as compensation 
for the use of such money was not a loss, but simply was 
a surrender of the profit. The respondent sayi|; that for 
the United States to reimburse a claimant for interest paid 
u})on money borrowed by it and thereafter em|oloyed in 
producing or i)reparing to produce war minerals, would be 
nothing less than an allowance of ])rofit to the claimant in 
the adjustment of its claim. The resi)ondent and his pred¬ 
ecessors therefore have construed the act of Marcjh 2, 1919, 
as prohibiting the allowance of interest paid upon borrowed 
money, for that reason also. 

17-c. The respondent says further that he and his pred¬ 
ecessors in office have construed the provision c(f the act 
of March 2, 1919, “that no claim shall be allowed or paid 
by the Secretary unless it shall ap])ear to the satisfaction 
of the said Secretary that the expenditures so made or 
obligations so incurred by the claimant were madt‘ in good 
faitli for or upon property which contained” certain speci¬ 
fied minerals, as meaning exactly what it says. The re¬ 
spondent says that the payment of interest or an cjbligation 

3—5760a 
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to pay interest on borrowed money by a war minerals 
claimant was a matter entirely separate and distinct from 
the expenditure of the money itself for or upon mineral 
property, and from the obligations incurred for or upon 
such property, and that therefore he and his ])rcdccessors 
have construed the act of March 2, 1919, as prohibiting the 
allowance of a claim for the payment of interest, for that 
reason also. 

The respondent says that the foregoing constructions 
placed upon the act of March 2, 1919, by himself and his 
j)redecessors all are warranted by the exiiress language of 
the act itself, and that none of them is capricious or arl>i- 
trary, and that as these constructions of the act all have 
been consistently adhered to in the Department of tlie In¬ 
terior for ten years past, and since the passage of the act 
of March 2, 1919, such constructions and interpretations of 
the act should be res])ected by the courts, and acce])t(‘d as 
stating the true intention of Congress with resp(‘ct to claims 
for losses bv war minerals claimants on account of interest 
])aid on borrowed money. 

18. The respondent says further that the relator's war 
min(*rals claim Xo. 1 was the first claim to be til(‘d under the 
act of March 2, 1919, and that the decisions made with r<‘- 
s])ect to it were among the earliest ruling of the Secretary 
of the Interior made in the administrations of that act. 
The res])ondent says that the language used by the Hon. 
Albert B. P^dl, in his decision of September 28, 1922, which 
is cited by the relator in paragraph 12 of its petition, 
wherein he said, “If the Congress contemplated the pay¬ 
ment of interest upon this claim, as has been suggested in 
argument, then this award of course does not ])reclude 
remedial action by the Congress of the United States acting 
directly,” was a direct suggestion to Congress to s(‘t the 
Secretarv of the Interior right if he was wrong in decidim- 
that interest ])aid for borrowed money was not within the 
purview of the act of ^larch 2, 1919. The res])ondent says 
that although the question of interest has b(*en litigat(‘d 
in the courts, and although Congress has passed further 
legislation with respect to war minerals claims. Congress 
has never dt*clared or intimated that an award should be 
made on account of interest payments, but through eight 
Years of silence has tacitlv acknowledged the correctness of 
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I 

Secretary Fall’s interpretation of its intention in that re¬ 
spect as expressed in the act of March 2, 1919. 

19. The respondent, for the reasons hereinbefore stated, 
denies that he or his })redecessors in office have committed 
any error in law by denying an award to the relator 

20 for losses alleged to have been sustained by it 
through the payment of interest upon borrowed 

monev. 

Having fully answered the petition the respojident asks 
to be hence dismissed with costs. | 

RAY LYMAN WILBpR, 

Secretarif of the Interior, 
Bv JOS. M. DIXON, 

Acting Secretary of the interior. 

District of Columbia, ss: 

Jos. M. Dixon, being first duly sworn, on his oath says 
that he has read the foregoing answer by him subscribed, 
and that he knows the contents thereof, and that the mat¬ 
ters therein stated of his own knowledge are true,! and those 
stated upon information and belief he 9?elieves ^o be true. 

JOS. M. DIXON. 

Subscribed and sworn to before me this 13 day of August, 
1929. 

i NOTARIAL SEAL.] W. BERTRAND ACKfeR, 

Notary Public in and fdr D. C. 

yieynorandmn. 

Exhibits filed with the answer same as those filed with 
response to the rule to show cause. 

21 Decree on Mandate. 

Filed December 15, 1931. 

i 

The mandate of the Supreme Court of the Unitjed States 
in this cause having been received and recorded in this 
court; therefore, this 15" day of December, 1931, it is, by 
the court, considered and adjudged that a writ of man¬ 
damus do issue out of and under the seal of t^iis court. 
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clirectocl to Ray Lyman Wilbur, as Secretary of the Inte¬ 
rior, comniaiuliiii*: liini forthwith to proceed to ascertain tlie 
amount of interest that, at the time of the passage of the 
act of Congress of March 2, 1919, Chapter 94, liad been 
paid or the obligation incurred by the relator for money 
borrowed and lost in producing and preparing to produce 
pyrites at the request or demand of the Department of the 
Interior to supply the urgent needs of the Nation in the 
prosecution of the World War, and for which in justice 
and equity the relator is entitled to receive reimbursenumt 
froin the ap])ropriations made by (’ongress for the j)aynh‘nt 
of such losses; and to thereupon proceed with the final 
adjustment of the relator’s claim, filed ])ursuant to the 
aforesaid act of Congress of ^larch 2, 1919, Chajiter 94, 
in accordance with the facts as determined by him. And 
it also is considered that the relator do recover against 
the respondent in this cause, his costs and charges by him 
expended, to be taxed, and that the relator have execution 
thereof. 

ALFRED A. WHEAT, 

Chief Justice. 

OK as to form. 

0. H. GRAVES, 

Afty. for Defendant Bay Lyman Wilbur. 

22 Petition to Enforce Decree. 

Filed April 18, 1932. 

■Mf M ik m m m 


Now comes Chestatee Pyrites and Chemical Corporation 
and respectfully prays the Court that it enforce by appro¬ 
priate order or orders its final decree herein entered on 
the 15th day of December, 1931 and for cause therefor 
shows: 

I. This is a proceeding brought under authority of the 
Act of Congress approved February 13, 1929, Cha]iter 182, 
45 Stat. 1166; that the cause was appealed to the Court of 
Appeals of the District of Columbia where, on February 
2, 1931, it was decided in favor of petitioner, the relator 
herein (see Tnited States v. Wilbur, 47 Fed. (2) 424); and 
that thereafter on writ of certiorari to the Supreme Court 
of the United States, that Court on December 7, 1931, 
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affirmed the Court of Appeals and issued its ifiandate to 
this Court. 

TI. That this case involved the issue of whether or not 
relator, Chestatee Pyrites & Chemical Corporation, was, 
under the law and the admitted facts, entitled jo have an 
award for its net losses for interest paid and for obliga¬ 
tions incurred to pay further interest, which issue had 
been before the filing of this proceeding determined by 
Secretaries of the Interior adversely to relator. In the 
Original petition of this suit it is alleged: 

“Respondent herein declined and refused to make award 
in allowance for such expenditures or obligation^ incurred, 
admitting that interest had been paid on borrov:ed money 
and that obligations had been incurred to pay further in¬ 
terest.” 

I 

And in paragraph VIII it was alleged— 

“That said chief accountant by report filed September 
21, 1922, among other things found and reported in sub¬ 
stance that in compliance with the demands arid request 
of tlio (Jovornment and in a legitimate effort to produce 
and in producing pyrites, relator had been compelled to 
borrow and expend large sums of money and had agreed 
to pay interest thereon; that prior to November 11, 1918, 
relator had actually paid interest in a large amount, and 
fliere had accrued on said loans further interest that was 
then unpaid. Other amounts have since accrued and are 
vet accruing.” 

. I 

It was further alleged in the original petition that— 

“The respondent erred in law in not finding that moneys 
paid and obligations incurred for the use of money bor¬ 
rowed, as aforesaid, resulted in net losses.” 

On these allegations of fact it was prayed that a writ of 
mandamus issue to the Secretary of the Interior recpiir- 
ing him 

“to make an award of such amount as the facts show is 
due for interest paid on borrowed money, and fpr obliga¬ 
tions to pay interest thereon.” 

Respondent, the Secretary of the Interior, first ;filed a re¬ 
sponse to said petition, denying none of the allegations 
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therein, and joining in the prayer for a determination of 
the legal issues but later filed an answer in which he said: 

‘‘Respondent admits that relator made claim for losses 
based on payment of interest and obligations incurred to 
pay future interest on borrowed money,” 

and in answering paragraph 8 of the petition herein re¬ 
spondent said: 

“Respondent admits that the report of the chief account¬ 
ant dated September 21, 1922, was duly filed and now ap¬ 
pears in the files of relatorsaid claim: that the same was 
made for the use of the War Minerals Relief Commission 
and the Secretary of the Interior, and has no value in the 

consideration of this review; that it was advisorv in its 

* 

nature and of no binding efTect upon the Secretary of the 
Interior in the consideration or disposition of relator’s 
claim. In said report it was shown that relator had paid 
on! monev and obliij:at(‘(l itself to pav out inonev 
24 in the future as interest on monev borrowed to 
prosecute the ])roduction of pyrites: but that relator 
was conii)elled to borrow money or to pay interest, as al¬ 
leged, is denied.” 

Respondent then set up as exhibits to his answer Exhibits 
A to E inclusive showing the findings of his office. In said 
answer, stating the questions of law there involved, re¬ 
spondent stated such question as follows: 

“Is interest paid and obligations to pay future interest 

for the use of monev a loss?” 

* 

It is therefore respectfully submitted that definitely there 
was involved in the hearing of this case the issue both as 
to the interest items that had been paid and as to the con¬ 
tinuing obligations to pay interest for the future. 

III. Respondent himself in his petition to the Supreme 
Court for its writ of certiorari presented as one of the 
reasons why such writ should be granted, the following: 

“There are a large number of cases now pending which 
will be decisively disposed of by the decision of this Court 
upon these two questions presented by this case (Pet. 

p. 10). 
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Figure 2 in the quotation above referred to a Istatement 
dated April 29, 1931 from the Solicitor of the Department 
of the Interior in which he is quoted as saying: 


i i * 


2o 


this case 
for many 
has uni- 


* the amount claimed for interest wo^ld be in¬ 
creased and possibly more than doubled if cor^iputed to 
the date of settlement of the claim.” (Pet. p. 1]I.) 

IV. Xotwithstanding the respondent herein ac^mitted as 
shown in the next preceding paragraph, that he |vnew that 
relator was claiming that interest should be ^^coi|nputed to 
the date of settlement,” he made no distinctij^n in his 
specifications of error between interest that had been paid 
and interest that was increasing and migl^t be dou¬ 
bled ”if computed to the date of settlemejiit.” 

V. The issue made in the pleadings in 
was known to respondent and his predecessors 
years before this proceeding was filed and relate 
formlv for more than ten vears, been urging orallv and bv 
brief, the right to have its obligations for interest paid to 
whatever date thev run. 

\d. In a memorandum argument filed on or abt)ut Jami- 

'■ 

ary 19, 1922 with the predecessor of respondent 
sel for relator, after citing authorities it was sa 

“Under these authorities we believe that interc'st should 
be calculated from January 1, 1919, on the totf^l amount 
of the claim allowed, to October 18, 1919, and t|hen after 
deducting from the principal and interest due on 
the ])ayment made on that date, further interest 
added on the remainder until the date of the fiilial allow¬ 
ance on this claim.” 


bv coun- 
id‘: 


that date 
hbould be 


A similar statement was made in a brief filed on 
April b, 1922. 

VII. In a further argument addressed to “Hon 
r. Finney, Asst. Secretary and Judge Ira E. Pobi nson. 
Chairman, War Minerals Relief Board” and dated Sep- 
temlier 4, 1922, in which interest was calculated 
of award, say 9-16-22,” it was stated “claimant 
ing interest charges of about $45,000.00 annually \)n its ol)- 
ligations incurred.” 

VIII. Respondent has not in this Court, the iCourt of 


or about 
Edward 


to “date 
is accru- 


Appeals or the Supreme Court of the United St 


ates con- 
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tended that there was any le^al difference in claim- 

26 ant’s rights for interest paid on borrowed money 
and obligations incurred to pay future interest on 

borrowed money, the payment having been made and the 
obligations having been incurred between April 6, 1917 and 
November 12, 1918. Such contention not having been 
made, it would have been academic for counsel for relator 
to discuss it and there was no distinction made in anv argu- 
ment by either side in this proceeding here or on appeal 
between the two kinds of interest: that paid and that to be 
paid. 

IX. Upon the coming down of the mandate and on the 
15th day of December, 1931, this Court entered, in the 
form prepared by respondent’s counsel with the changes 
supplied by relator's counsel and agreed to by respond¬ 
ent’s counsel, its final decree and therein ordered the writ 
of mandamus to issue— 

“directed to Kav Lvman Will)ur as Secretarv of the In- 

• • • 

terior, commanding him forthwith to proceed to ascertain 
the amount of interest that at the time of the ]')assage of 
the Act of C'ongress of .March 2, 1919, Cha])ter 94, had been 
paid or the o])ligation incurred by tlie relator for money 
borrowed and lost in producing and ]')reparing to ]^roduee 
pyrites at the request or demand of tlie Department of the 
Interior to supidy the urgent needs of the nation in the 
prosecution of the war.” 

The other ])arts of the decree are not material to an under¬ 
standing of this issue, but a copy of such decree is attached 
liereto, marked “Kxhibit .V,’' made part liereof and refer¬ 
ence thereto prayed. Copy of this decree was duly served 
upon tlie respondent on or about December 15, 1931. 

X. After the entry of said decree and under tlie advice 

of his counsel, respondent required claimant to an- 

27 swer certain questions. Two of these questions 
with the answers thereto are as follows: 

“23. What is the amount of your claim for interest actu¬ 
ally paid? $211,670.58. See itemized claim hereto attached 
Exhibit A, Schedule 1, iiage 2; also Schedules 3, 4 and 5. 

“24. What is'the amount of your claim for interest still 
to be paid? $357,057.30 accrued unpaid through Dec. 31, 
1931.” 



RAY LYMAN WILBUR, SECRETARY, ETC. 


41 


XI. Lnder the specified conditions of said Actl 


of March 


2, 1919, relator, petitioner herein, had purchased property 
and liad assumed obligations on said property, evidenced 
by two notes, one dated March 17, 1917, for $3*0,000.00, one 
dated May 15, 1917, for $20,000.00, said two notes being as¬ 
sumed for a valid consideration by relator subsequent to 
June 18, 1917, and prior to Xovember 12,1918 (the admitted 
stimulation ])eriod), and obligations were incurred by the 
assumi)tion of said notes to ])ay interest thereon, said notes 
being executed u])on a form of which Kxhibit B hereto is a 
co])y and said Kxhibit is here referred to and made part 
hereof. 

XTl. That from July 21, 1917, to August 12, 1918, relator 
borrowed other moneys and obligated itself to ])a;: the prin- 
ci])al sum of .$645,()()0.()0, with interest thereon, i i addition 
to $50,000.00 and interest thereon named in the next ])reced- 


the total 
[ion period 


ing ])aragra])h, and borrowed other moneys to 
amount of $30,000.00 witliin the admitted stimulat 
and jiaid interest thereon amounting to $2,0f|2.50; and 
relator also gave other notes to cover other obliij’ations in¬ 
curred within said admitted stimulation ])eriod 
])ersons totalling an amount of $59,049.11 


o various 
and paid 


28 interest thereon amounting to $4,857.80; tliat ])rior 


to Xovember 12, 1918, interest had been 


])aid, as 


12, 1918, 
bn March 
that ])eti- 
have en- 


found by the ])redecessoi* of relator, on these obii|[>-ations in 
the sum of $40,795.13 and the oliligations to ])aj^' interest 
incurred as aforesaid continued alter Xovember 
and fell due in some instances on dates later tli 
2, 1919. Th(‘se have Ixh'II met only to the extent 
tioner's net losses heretofore paid by resjiondentj 
abled it to \my and there is now due from respoiuhmt for in¬ 
terest ])aid and for interest on such obligations so incurred 
to ])ay interest, the sum of $508,727.88 accrued to December 
3)1, 1931, and interest on the principal sums is continuing 
and will continue until ])aid. Since December, 1931, re¬ 
spondent has ])aid relator $44,4*)1.45 leaving a balance due 
relator as of December 31, 1931, of $024,276.43. 

XI11. In disregard of the law and of the si)ecific command 
of this ('ourt the res])ondent herein has failed and refused 
to i)ay the net losses sutTered by relator from obligations 
incurred to ])av interest beyond ^larch 2, 1919, and has er¬ 
roneously held that it was his duty under said decree fo pj^y 
interest that had been paid by relator for which B 


he obliga- 
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tions had been incurred only to March 2, 1019, thus, as })cti- 
tionor submits,' arbitrarily refusin^: to ])ay obli.ii-atious in¬ 
curred and interest on monev borrowed altlioiurh such 
obligations were incurred prior to November 12, 1918, and 
were existinir on and ])rior to March 2, 1919, and were and 
are continuinir to run thereafter. 

XIV. Respondent has ])aid relator $44,4r)1.4r) on 
29 account and without ])re.judice, has in violation of 
said decree of December lo, 19.‘>1, refused to con¬ 
sider oblii:‘ations included in said decree bevond March 2, 

* *7 

1919, and has arbitrarily limited said decree and the statute 
bv fixiiiir March 2, 1919, as the time bevond which oblii»-a- 
tions are not to b(* consid(‘red and relator is advisi'd and 
believes, and tli(‘refore alleuvs, that the respondent will 

continue in his i-efusal to carrv out the decree in this 

* 

res])(‘ct unh'ss the court take further action to (uiforcc its 
said decree. 

XV. The rchator further shows to the court that in the 
res])(‘cts luu’cin point(‘d out tlu‘ action of the n‘spond(‘nt is 
furthei* in violation of the* acts of Con^'ress in such casc*s 
made and ])rovided, to-wit, the various acts known as the 
War Minerals Relief Lei^-islation, in that no such limita¬ 
tion as res])ondent seeks to set u]) is found or can be found 
in said statutc‘s; and r(‘lator further says that any (piestion 
in this r(*spe*et is also for(‘elosi‘d by the decree herein, and 
that had tlu* respond(*nt wish(‘d to raise any such ([lu-stion 
he could and should have I’aised the same before a tinal 
(k‘c]‘c*(‘ was (*nt(‘n*d lu‘iT*in. 

XV\. Relator further shows that for more than t(‘n years 
it has souiiht to obtain an award for its net losses on obli- 
li'ations to pay interest to tlu* full extent of such obliii’ations 
and that the t*xtracts from the record herein establish that 
this suit has ]>roeec*dc‘d from its inception u])on tlu* th(*ory 
that there was no such limitation as is now souiilit to be set 
u]n Respondent and his ])redec(*ssors in office have uni- 
formlv r(‘con’tiized that such was the issue and it is 
[]{) now too late to claim otherwise. 

Wherefore, ])(*titioner herein, relator in this cause, 
claimant before the Department of the Interior, respectfully 
prays the Court: 

1." To issue a rule returnable at a short time to be fixed 
requirin.ir the respondent, Ray Lyman Wilbur, to show 
cause, if any he has, why he has not complied with the said 

decree of this Court; 
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2. That this Court specifically direct respondent, Ray 
ill3ur, as Secretary of the Interior, forthwith to 
award the amount of interest heretofore paid hy relator 


and also the amount of interest for which petitioher, Ches- 
tatee Pyrites and Chemical Corporation is obligated to pay 
for money borrowed, to calculate such interest on such ob¬ 
ligations incurred prior to November 12, 1918, ac(;ording to 
the terms and tenor of the obligations to the date that pay¬ 
ment therefor is made and to make an award of that 
amount, less credits against such obligations that should 
be properly applied from payments heretofore received by 
relator; 

3. That this (’ourt command said Socretarv to make 
such adjustment and i)ayment within a short time to be 
named and upon failure so to do that this Court proceed 
to enforce its decree in an appropriate way; and 

4. That such other and further orders l)e entered as iiiav 
be meet and })roper in the })remises and as may be ^lecessary 
to enforce the law and the mandate of this Court 
which i)etitioner res})ectfullv pravs. 

KDCAK WATKINS, 

MARION SMITH, 

Attofiici/s for Cliestaice 
Pijrifcs (0 ('Jicmlcal Corporation. 

31 IVXUIBIT “A". 

In the Supreme Court of the District of Colun|i])ia. 

At Law. 

N-. 76361. 

United States of America ex Rel. Chestatee IIyrites & 

C iiemical ( 'orforation, 


for all of 


V. 


Ray Lyman Wilbur, Secretary of the Inter 


The mandate of tlie Supreme ( ourt of the Unitj 
in this cause having been received and recorded 
court; therefore this 15" day of December, 1931, 
the court, considered and adjudged that a writ of m 
do issue out of and under the seal of this court, di 
Rav Lyman Wilbur, as secretary of the Interior, c 


lor 


M States 
in this 
it is, bv 
andamus 
irected to 
^mmand- 
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ing him forthwith to proceed to ascertain the amount of in¬ 
terest that, at ithe time of the passage of the act of Con¬ 
gress of !March 2, 1910, Cha]iter 94, had been paid or the 
obligation incurred by the relator for money liorrowed and 
lost in producing and j)reparing to ])roduce ])yrites at the 
request or demand of the Department of the Interior to sup¬ 
ply the urgent needs of the Nation in the })rosecution of the 
World War, and for which in justice and e(piity the relator 
is entitled to receive reimbursement from the a])pro])ria- 
tions made by (’ongress for the jiayment of such losses: and 
to thereupon i)roceed with the final adjustment of the rela¬ 
tor's claim, filed ])ursuant to the aforesaid act of ('ongress 
of March 2, 1919, (Miapter 94, in accordance with the facts 
as determined bv him. And it also is considert*d that the 
relator do recov(‘r against the res])ondents in this cause, 
his costs and charges by him expended, to be taxed, 
and that the relator have execution thereof. 

ALFKKI) A. WIIKAT, 

Chief Justice. 

(). K. as to form. 

(). II. CKAVKS, 

Aft//, for Defeiidaut. Raif Ljjmau Wilbur. 
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Exhibit “B”. 




— after date, for value received, — promise to pay to the 

order of-i-dollars, at-, with eight i)er cent 

inter(‘st from maturity, together with all costs of collection, 
including .AtioriK‘v V fee of IdC if collected at law. 

As to th(‘ obligations luu'cin contained, the maker and 
each endorser hereof waives all rights of exemption under 
the laws of the state in which he now resides, or of any other 
state, or of the United States, as against this debt or any 
renewal thereof: and each further waives demand, ])rotest, 
and nonpayment. As collateral security for this obliga¬ 
tion or any renewal thereof, the following described ])rop- 
erty is })ledged, with ])ower on the i)art of the holder hereof 
to sell the same i)ul>licly or i)rivately, with or without ad¬ 
vertisement, if the indebtedness secured hereby is not jiaid 
at maturity, and to become a purchaser at such sale. AVit- 
ness our hands and seals. 

Xo. — - 


Address: 


[l. s.] 
[l. s.] 
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rKATT. 
of April, 

j\X, 


.‘14 State of Georgia, 

County of Fulton: 

IVrsonally appeared before the inidersii>Ti(‘d officer, 
(l(‘oriie L. Pratt, an officer of C'liestatee Pvrites Ghemical 
(’orporatioii and as such authorized to make this affidavit, 
who l)ein;u: duly sworn, on oath says that he has read the 
foreeoiui»’ ])etitiou and that the slatemeuts therein are true 
except where stated on inforination and belief and where so 
stated he bi*ll(*ves them to be true. 

(JHOKGK L. Ij 

Subscribed and sworn to before me this Kith day 
VXVl. 

I notarial seal.] KLSIE W. 

Ntttanj Public, State at Laygc, (la. 

My commission expires Dec. 21, 

.‘kj Uc>>pondent 's Ani>ircr to the Rule to Shaw ('\ 

Filed April 27, 11)22, 

Th(‘ Kespondent, Kay Lyman Wilbur, as Secret 
Interior, for answer to the rule to show cause issi 
case on Ajiril 18, 1932, recpiiriiyi*- the res])onden 
cause why the ])rayers of a “Petition to Fnforce 
hied herein })v the Fhestatee Pvrites cV: ('hemical 
tion should not ])e ‘►ranted, says as follows: 

1. The orig’inal petition of the Fhestatee Pyrites 
cal For])oration, the relator in this case, s})eci(ically prayed 
a writ of mandamus directing: the Secretarv of the In- 
terior, as the respondent in the case, to take jurisdiction 
of the relator's claim for expenditures made ai d obliga¬ 
tions for interest incurred, which had been hied ])ursuant 
to the War Minerals act of March 2, 1919, and to adjust and 
])ay relator's net loss, consisting of interest pai<l on bor¬ 
rowed money and obligations to pay interest thereon. 

The action was entitled “United States of America ex rcl. 
diestatee Pyrites & Uhemical Uorjioration v. Hoy (). West, 
Secretary of the Interior.” Upon the resignation of Secre¬ 
tary West, the action was revived against the resiiondent, as 
his successor in office. The title of the case, as aforesaid, 
was in the form a])propriate to })roceedings for mandamus. 

The petition was dismissed by a judgment of this 
30 court dated March 2, 1930, wherein it was described 
as “The Petition for Review and Mandami^s.” 


uuse. 


iiry of the 
ed in this 
to show 
Decree,” 
Uorpora- 

& Uhenii- 
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The judgnieiit of tliis court was reversed by the Court 
of Appeals in a judgment dated February 2, 1931 (47 Fed. 
(2d) 424), wherein tlie court said that the relator had filed 
a ])etition in the lower court asking that court to ‘‘issue a 
writ of niandanius” directinir tlie Secretarv of th(* Tnt(*rior 
to take jurisdiction of, and to adjust and pay relator’s 
losses consisting of interest on borrowed monev aiul obliga- 
tions incurred to jiay for tin? interest thereon. 

The cas(‘ thereafter was reviewed by the Sui)r(‘nie ('ourt 
of the Unit(‘d Stat(*s, which rendered a decision on De¬ 
cember 7, 1931 (2}^4 V. S. 231), wherein the judgment of the 
Siiprenu* (V)urt of the District of Columbia was described 
as a judgnuMit which dismissed a petition for mandamus 
against tlie Secretary of the Interior. 

The Su])reme Court said that the case would be “re¬ 
manded to th(‘ Su])reme Court of the District of (’olumbia 
with directions to award a writ of mandamus re(iuiring the 
Secretary of the Interior to proceed to an examination and 
adjustiiHMit of the claim in <juestion conformably to the 
statutes as here construed." 'rh(‘r(‘U])on the case was re¬ 
manded to this court bv a mandate framed in conformitv 

• » 

with the opinion of the Su])reme Court. 

Then‘aft(*r. ])ursuant to the aforesaid mandate, the Chief 
Justice of this court, on December lb, 1931, entered a judg¬ 
ment in this case, wherein it was “considered and adjudged 
that a writ of mandamus do issue" directed to this res])ond- 
ent, commanding him to ])erform the duty therein s])ecifi- 
cally set forth. A copy of the court’s judgment is attached 
to the Petition to Fnforce Decree as hbxhibit “A”. 

From all of the foregoing facts it ajipears clearly 
that this case. Law Xo. 76361, is a common law action 


37 


for mandamus, such as is contemplated by the act of March 
3, 1901 (31 Stat. 1189, 1390); D. C. Code of 1901, Chapter 
42; D. (’ode iof 1929, Title 24, Part 2; and that as such 
it is to be governed by the principles of the common law 
respecting mandamus (Ke)i(lall v. United States, 12 Peters; 
37 V. S. 7)25, 613), and by the provisions of the said act of 
March 3, 1901, as embodied in the C’ode. 

Xowliere, either at common law, in the act of ^farch 3, 
1901, or in the decisions of the courts of this District, or of 
the Suiireme (’ourt of the United States on appeal from 
the courts of this District, is any such practice or procedure 
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aiitliorized as tliat followed hy the relator in it^^ so-called 
“Petition to Enforce Decree.” 

Tliere is no decree in this case to be enforc(‘d, as the 
action of the court was by jiKli>'nient, and not by decree. 
(Si*e Section 1279, Code of 1901.) The relator hai> obtained 
a common law jiidpnent which ad,jnd<»’es that \\ writ of 
mandamus do issue out of and under the seal of tlhis court, 
dir(‘ct(‘d to the res])ondent, and conimandin<i- liini to do cer- 


he rights 
and ade- 
all of the 
Enforce 


tain things. This judgment measures and limits 
of tin' relator in this case, and atfords it a ])lain| 

(jiiatc' ri'nu'dy through the writ of mandamus for 
grievances com])lained of in its ‘M^etition to 
Decree,” if in fact any such grievances exist. The judg- 
nnnit in (iiiestion dirc'cts nothing more than the issuance of 
tin* wi’it of mandamus addresst'd to the res])oiKl:‘nt. The 
otli('e of this writ is to define the exact duties which the 
r(‘s|)on(l(‘nt is r(‘(juired to ])erform; to advise the resj)ond- 
(‘iit specifically with res])ect tlu'reto; to reepure ex’act com- 
])lianc(‘ with tin' coni’Ps command within a spc'cijic'd time; 
and to afford the respondent an o])])ortunity to show to the 
coni't, in his return to the writ, his obedience to its com¬ 
mand. 

.28 Tin' judgment does not execute itself, but by its 

own terms it is to be enforced through tl^' writ of 
mandamus. This method of enforcing the jiulgmi'iit is ex- 
('Insive, and the res])ondent can be rec^uired to take notice 
of the judgment only by a writ of mandamus issued under 
tin* seal of this court. 

Tin* “Petition to Enforce Decree,” filed bv th( 
is not authorized or recognized either bv the com 
or by the laws of this District, and it, therefore, ^ 
dismissed forthwith, and the relator should be re 
its pr()])er r(*medy through the writ of mandamus. 

2. Further answering the rule to show cause 
spondent says that the judgment entered in this cj 
not award interest after March 2, 1919, but that i^t merely 
])rovid(*s for the issuance of a writ of mandamus command¬ 
ing the Secretary of the Interior to ascertain the amount 
of interest which, at the time of the jiassage of the act of 
March 2, 1919, had been paid, or which was then due upon 
obligations incurred prior to that date. 

After the rendition of the judgment in question, and in 
anticipation of the writ of mandamus provided for therein, 


relator, 
mon law 
hould be 
nitted to 

the re- 
ase does 
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the respolulent proceeded forthwitli to ascertain the amount 
of interest that at the time of the passage of the act of 
Coni^ress of March 2, 1919, liad been jiaid or tlie obligations 
incurred bv the relator for monev borrowed and lost in 
producing and ])rei)aring to ])roduce ])yrites at the request 
or demand of the l)e])artment of the Interior to supply the 
urgent needs of the Nation in the iirosecution of the World 
War, and for which in justice and eijuip. tlie relator was 
entitled to receive reimbursement from the apin*opriation 
made bv Coniiress for the ])avment of such losses. 

After a careful and com])lete review of relator’s War 
Minerals claim, and of the voluminous records of the 
39 War Minerals Kelief Commission with respect 
ther(‘to, including all of the evidence submitted with 
respect to the claim, as well as the reports of examiners 
and auditors, and the various statements, arguments and 
briefs submitted by the relator, res])ondent ascertained as 
a matt(‘r of fact that the amount of interest that at the 
time of the ])assage of the act of C’ongress of March 2, 
1919, had Ikhui ])aid or the obligations incurred by the 
relator for money borrowed and lost in ])roducing and 
pre])ariug to ])roduce })yrites at the reipiest or demand of 
the Department of the Interior to su])ply the urgent needs 
of the Nation in the ])rosecution of the World War, and 
for which in justice and e(iuity the relator was entitled to 
receive reimbursement from the a]q)ropriation made by 
(’ongress for the ])ayment of such losses, was $44,451.45. 

The res])ondent thereupon ])roceeded with the tinal ad¬ 
justment of the relator's claim filed ])ursuant to the act of 
(’ongress of Marcli 2, 1919, in accordance with the facts 
determined, as aforesaid, and as a result of such adjust¬ 
ment, awarded,the relator the further and additional sum 
of $44,451.45, which thereafter was ])aid to and was actually 
received and acce])ted by the relator. 

The res])ondent says that through his action as afore¬ 
said, he conqilied fully in all respects with the judgment 
of the court in this case, and that nothing now remains to 
be done on his part in obedience to the said judgment. 

The res])ondent says that in the final adjustment of the 
relator’s claim, as aforesaid, he ascertained as a matter of 
fact that awards totaling $693,313.79 ])reviously had been 
paid to the relator in the adjustment of its said claim, and 
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that the awards in question to a large extent werp made on 
account of items of the relator’s said claim which repre¬ 
sented investments of tlie money obtained bv the 

* % 

40 relator upon its interest-bearing obligations. The 
res])ondent says that he also ascertained as a matter 
of fact that instead of ap])lying tlie amounts of those 
awards, so far as was necessary, to the discharge of its 
interest-bearing obligations which were reflect<?d in the 
amounts awarded, the relator used the money f(j>r various 
other ])urposes, and permitted its interest-bearing obliga¬ 
tions to remain outstanding and unpaid. 

The respondent says that he thereuj)on determined, as 
a matter of fact, that it would not be in accordance with 
justice and ecpiity to award or pay interest upoij the rela¬ 
tor’s interest-bearing obligations, excei)t to the extent of 
$44,4;)!.45, for the reasons, among others, that the principal 
amount of such indebtedness still outstanding had been 
indirectly included in awards ])reviously paid to tl|e relator, 
as aforesaid. 

3. Further answering the rule to show caus(j‘, the re¬ 
spondent says that the so-called ‘‘Petition to Enforce 
Decree” tiled in this case is nothing more or lesjs than an 
attemj)t, through a j^etition in the nature of a bill of review 
in ecjuity filed in a common law action, to obtajn a trial 

(Je on the merits of a cause which already has been 

* 

fully determined by a final judgment at law entered pur¬ 
suant to a mandate of the Suj)reme (’ourt of tlje United 
States. 

The res})ondent says that as such a proceeding was not 
authorized by law, the prayers of the petition should not 
be granted. 

4. Further answering the rule to show cause, the re¬ 
spondent says that the court’s decision was based upon the 
I)rovisions of section 5 of the act of March 2, 1919 (40 Stat. 
1272, 1274), which are framed in the past tense in so far 
as they authorize the Secretary of the Interior “to adjust, 
liquidate and ])ay such net losses as have been sufferecV^ 
by any ])erson, firm or corporation by reason of producing 
or preparing to produce certain minerals under the con¬ 
ditions specified in the act. (Emphasis supplied.) 

4—5760a 
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41 The respondent also says that the Supreme Court 
of the United States, in its decision in this case (284 
U. S. 22>8), lias said that— 

“The ainount of interest that at the time of iJir passapr of 
the Relief Act March 2, 1919, had been paid or incurred hy 
relator for money borrowed and lost in jiroducinii: and ])re- 
pariiiii: to produce pyrites upon the s])eciHed conditions is 
to be taken into account in determining the amount of its 
net loss as of that date,” 


and the court also said that the Secretary of the Interior 
“must he satisfied, and determine as a matter of fact, that 
an allowance on account of such interest is just and ecpii- 
tahle and that the loss is one for which relator in justice 
and ecjiiity is entitled to be reimbursed from the appro- 
tiriation." (Km])hasis supjilied.) 

The res])ondent says that the language of the AVar Min- 
(*rals act of March 2, 1919, and the language used by the 
Supr(*nn‘ Court of the United States in deciding this case, 
being in the past tense, apiiarently limits cominmsable 
interest to interest paid prior to March 2, 1919, and to 
un])aid interest accrued to that date. 

In this view of the case, the respondent already has com¬ 
plied with the recpiirement of the judgment of this court, 
as he has awarded and iiaid to the relator the full amount 
of all interest paid by it prior to March 2, 1919, as well as 
the amount of all unpaid interest accrued to that date; 
totaling $44,451.45. 

The res])ondent says further that should this court be 
of the ojiinion that the Supreme Court of the United States, 
in its decision of this case, has not directly determined that 
the com])utation of the amount of interest that is payable 
to the relator as a loss sustained under the terms of the 
War Minerals act of ^larch 2, 1919, sto])s at that date, yet 
the res])ondent still has fully com])lied with the recpiire- 
ments of the judgment of this court, as entered in accord¬ 
ance with the mandate of the Supreme Court of the United 
States. 


The respondent says that the Supreme Court, in its 
opinion in this case, has said that the respondent, in 
42 making an award on account of interest, “upon a 
consideration of all the circumstances * * *, 
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fact, that 
and equi- 
in justice 
he appro- 


must he satisfied, and determine as a matter of 
an allowance on account of such interest is just 
table and that the loss is one for which relator 
and equity is entitled to be reimbursed from 
priation.” i 

The respondent says that in compliance with the require¬ 
ment aforesaid, he has determined, as a matter oj’ fact, that 
it would not be just and equitable to award the relator any 
interest com])uted beyond March 2, 1919, as a losi^ sustained 
under the terrr . of the War Minerals act. 

The res])oiulent says that he reached this conclusion by 
reason of the fact that the awards of $693,313.79 heretofore 
])aid to the res])ondent, made it ])ossible for the Respondent 
to dischari>:e its interest-bearine; obiii>:ations in full and in 
that way to stop the runnin<»: of interest, and aljl^o because 
of the reasons stated below. | 

The res])ondent says that in determining!: what interest in 
justice and ecpiity should be paid to War Minerals claim¬ 
ants, it was necessary for him to fix a limit of time bevond 

* * 

which the payment of interest would, in his judgment, 
cease to be just and equitable. I 

The res])ondent says that justice and equity required that 
^ the limit so fixed should be definite, and applicable to all 
War ^Minerals claimants alike. 

Accordingly, in the discharge of the duty imposed upon 
him by the act of ^larch 2, 1919, and in the exercise of the 
discretion vested in him by that act, the respondent deter¬ 
mined, as a matter of fact, and he now declares that to 
award and pay interest computed beyond Marcl 
to any War Minerals claimant, would not be just 
table. 

5. Further answering the rule to show causejj, the re¬ 
spondent says that the determination of the amount of loss 
which in justice and equity should be awarded and paid to 
the relator on account of interest, was a matter com- 
43 mitted by law to the sound discretion of the respond¬ 
ent, and that having determined that amount to be 
$44,451.45, and having paid that amount to the relator, 
respondent has fully complied with the judgment of this 
court. 

To the end that the court mav be more fullv advised in 

• » 

the premises, respondent attaches hereto, as a part of this 


1 2, 1919, 
and equi- 
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answer, a copy of an opinion of the Solicitor of the Depart¬ 
ment of the Interior dated February 3, 1932, and a copy of 
an opinion of the Attorney General dated April 2, 1932, 
which are marked Exhibits “A^’ and “B”, respectively. 

Havinii: now fully complied with the rule of tliis court, 
and havinii* shown cause why the prayers of the “Petition 
to Enforce Decree” should not be granted, resi)ondent asks 
that the said rule be discharged and that he be permitted 
to go without dav. 

SETH W. RICHARDSON, 
Assistant Attonu'if (Unieral. 

E. C. FINNEY, 

Solicitor, Interior Departnieni. 

0. H. GRAVES, 

Assistant to the Solicifor. 

\ VICTOR H. WALLACE, 

At tome If. 

JOHN H. EDWARDS, 

Asst. Sec^y Interior Department. 
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Exhibit “A.’ 


M-26886. 


L^nited States Dei)artment of the Interior, Office of the 

Solicitor, Washington. 

February 3, 1932. 

The Honorable the Secretary of the Interior. 

My Dear Mr. Secretary : 

I have received your request for an opinion on certain 
questions arising in connection with the adjustment of 
claims filed under section 5 of the act of March 2, 1919 (40 
Stat. 1272), as amended, commonly called the War Min¬ 
erals Relief Act. 

The case of Wilbur v. United States of America, ex rel. 
Chestatee Pyrites d' Chemical Corporation, decided by the 
Supreme Court December 7, 1931, involved a question 
whether interest paid or agreed to be i)aid on borrowed 
money expended in producing or preparing to produce 
pyrites constitutes a loss which by the terms of the act of 
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March 2, 1919, supra, the Secretary of the Interior should 
recognize and pay. The case was before the Court on writ 
of certiorari to the Court of Appeals of the Ibstrict of 
Columbia where the question had been decided ii| favor of 
the relator (47 Fed. 2d 424). The Supreme d|Ourt sus¬ 
tained the construction placed upon the statute by the 
Court of Appeals. Mr. Justice Butler, speaking for the 
Supreme Court used this language: 

The amount of interest that at the time of the passage of 
the Relief Act March 2, 1919, had been paid or incurred 
by relator for money borrowed and lost in producing and 
prej)aring to produce pyrites upon the specified conditions 
is to be taken into account in determining the ajuount of 
its net loss as of that date. It constitutes a part of|relator’s 


(‘xpenditnres and cost of the undertaking and so |is within 


the terms of the section as amended. 
York, 160 U. S. 598, 621-624. 


United States v. New 


The facts as to the claim in question are explained in 
the submission as follows: 1 

45 The Chestatee Corporation filed a claim under the 
original act and was awarded and paid, under the 
original act and amendments, $693,313.79. Includj?d in the 
claim as originally filed was an item of $40,795.13 for in¬ 
terest paid and accrued. The item was disallow(jd under 
the general rule that losses on account of interest paid on 
borrowed capital were not losses that could he repaid under 
the War Minerals act. The Chestatee Corporation now 
presents a claim for $568,727.88 for interest paid and in¬ 
curred, the amount being found by adding the interest 
alleged to have been paid and the amount that is alleged 
to have accrued from the beginning of operation^ to De¬ 
cember 31, 1931. 

The first question which you ask me to decide is stated 
as follows: 

Are admissible interest losses, either paid or inci|irred, to 
be reimbursed onlv to March 2, 1919? | 

I 

The language used by the Supreme Court in tl^e above 
quoted paragraph from its decision is precise an(^ unam- 
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biguous. I see no rational ground for doubt or conjecture 
as to what the Court meant. To attempt to make it plainer 
would be like an attempt to reason upon a sum in simple 
arithmetic. Literally read the Court’s decision holds that 
the date of the passage of the relief act denotes the ulti¬ 
mate date to which interest may be computed as an allow¬ 
able item of loss thereunder. That is the date upon which 
the responsibility of the Government terminated. There 
is no uncertainty of expression, and it must be assumed 
that the Court meant precisely what its language imports. 
Wliy go outside of tlie language to search for a meaning 
which it does not reasonably bear, or assume that the 
Court meant something it has not said. The province of 
construction lies wholly within the domain of ambiguity 
and there is here no room for construction. 

The logic of the holding seems clear. The act under con¬ 
sideration by the Court was sjieeial and limited in its scope. 
It carefully specified the character and class of claims 
which might be considered and settled bv the Secretary of 
the Interior. In its opening sentence it reposed authority 
in him “to adjust, li(piidate, and pay such net losses as 
Jiare hroi (underscoring supplied). The act 

speaks in the past tense. It refers to what has been 
46 and not to what may be. Its obvious purpose was to 
reimburse net losses fhcrrfofore sustained in con¬ 


nection with njining o]ierations undertaken at the instance 
of one of the specified governmental agencies. Congress 
did not assume on behalf of the United States responsibility 
for all losses irrespective of the time when they were in¬ 
curred. Xuimu’ous limitations were ])laced u])on the Sec¬ 
retary, one being to the effect that it must appear to his 
satisfaction “that monevs were invested or obligations 
were incurred subsecpient to April six, nineteen hundred 
and seventeen and prior to November twelve, nineteen 
hundred and eighteen.” The act contemplated a speedy 
adjustment of claims presented under it, as the authority 
to “consi(l('r. a])prove, and dispose of” such claims was 
expressly limifed to those made and filed within three 
months from its ap])roval. (dearly, as to the claims thus 
committed to the Secretary of the Interior for inves¬ 


tigation, the statute was wholly retrospective in its opera¬ 
tion. The C'ourt, in language that admits of no doubt, has 
so interpreted the scope and meaning of the act, and in my 
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opinion you have only the simple and obvious duty of ad¬ 
ministering the law as the Court has declared it. 

The New York case cited by the Court involvi^d a claim 
against the Government under the act of July 27, 1861 (12 
Stat. 276), which directed the repayment of costs, charges 
and expenses properly incurred by the State in supplying 
and equipping troops for the suppression of the Rebellion 
of 1861. A subsequent act, approved March sl 1862 (12 
Stat. 615), declared that the previous act should be con¬ 
strued ‘‘to apply to expenses incurred as well after as be¬ 
fore the date of the approval thereof.” The Court merely 
held in that case that money paid by the State on account 
of interest accrued on its bonds issued to raise monev for 
the purposes expressed by Congress constituted a 
47 part of the costs, charges, and expenses properly in¬ 
curred by it for those objects. The soki question 
l)efore the Court was whether interest so paid became a 
part of the aggregate sum properly paid by the State for 
the Cnited States. The issue was merely a question of 
law whether under the statute interest was payable, and 
the (^ourt said that it was. 

In the Chestatee case the Court adhered to the prin¬ 
ciple of the Xew York case, saying in substance that in¬ 
terest paid or incurred by relator at the time of the passage 
of the act should be taken into account in deterijnining its 
net losses as of that date, viz, March 2, 1919. In the case 
last decided the Court had under consideration ap act much 
narrower in its terms than that under which the New 
York claim arose. The relevancy of the date—March 2, 
191!>, to the relief to be administered is as plain as language 
can make it. The right to reimbursement was ::’or losses 
suffered; the right related to things of the past. If a loss 
had ]iot b(‘en suffered or incurred when the act was passed, 
a claim therefor at that time was clearlv outside the stat- 
ute. Hence, the Court was careful to say, and i1 declared 
in language quite plain, that the benefits of the act were 
restricted, and that the date of its passage must be con¬ 
sidered as limiting the aid Congress intended to bestow. 
Obviously the Court gave effect to the language of the act 
according to its clear import. 

The second branch of your inquiry also relates to inter¬ 
est. The question I am asked to decide is, as I understand 
it, whether you are bound to recognize and give! effect to 
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State statutes providing for a higher rate of interest than 
that originally provided for in the contract, after ma¬ 
turity and default in payment of the principal debt. 

What I have said above with respect to your first ques¬ 
tion renders unnecessarv an answer to the second branch 
of your inquiry. 

The remaining question which you ask me to decide is, 
as I understand it, whether in the adjustment and 

48 settlement of claims you arc required to recognize as 
a valid source of stimulation published appeals or re¬ 
quests emanating from one of the governmental agencies 
specified in the act, equally and to the same extent as spe¬ 
cific, direct, peremptory demands or requests from one of 
the said agencies. 

Earlv in the administration of the relief act the De- 
partment of the Interior ruled, and the Attorney General 
was of the same opinion (51 Ops. A. G. 496), that a claimant 
must have been asked specifically by one of the authorities 
or agencies named in the act to produce the minerals men¬ 
tioned. .Many claimants complained bitterly of the narrow¬ 
ness and injustice of that ruling and C'ongress took heed of 
their complaints in the ])assage of the act of November ‘23, 
1921 (42 Stat. 322), adding to the first paragra])h of section 
5 of the original act a provision that “all claimants who, in 
response to any personal, written, or published request, 
demand, solicitation, or appeal from any of the Government 
agencies mentioned in said act" expended money “in pro¬ 
ducing or preparing to ])roduce," and had mailed their 
claims in time, “if the })roof in support of said claims 
clearly shows them to be based upon action taken in re¬ 
sponse to such request • • shall be reimbursed such 

net losses as they may have incurred and are in justice and 
equity entitled ito from the ai)propriation in said act.” 
As said by the Supreme C'ourt in the case of Work v. Hires 
(267 U. S. 175-180) “this amendment was lirought about on 
the recommendation of the Secretary of the Interior, be¬ 
cause he had felt obliged, under section 5 as it was, to 
reject some 600 claims for failure within the time limit to 
show a direct personal recpiest or demand upon the claim¬ 
ant bv the Government agencies named in the act.” Under 
the more liberal provisions of the amendment above 

49 set out, many claims theretofore adjudicated or re¬ 
jected were reopened and published appeals or re- 
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quests were recognized as constituting effective stimulation. 

The practical construction thus placed upon tlie amend¬ 
ment seems in perfect harmony with its spirit and purpose, 
and in my opinion you should adhere to that construction. 

Respectfully, 

(Signed) ' E. C. FINNEY, 

Solicitor. 

Approved. 

Assistant Secretary. 
oO Exhibit “B’’. 


Office of the Attorney General, Washington, D. C. 

April |2, 1932. 

My Dear .Mr. Secretary: 

1 have the honor to reply to your letter of February 4, 
1932, ill which you request my ojiinion on certain questions 
arising in the adjustment of claims of Ohestatee ["pyrites & 
Ohemical Oorporatioii, filed with you under section 5 of the 
Act of March 2, 1919, (3ia])ter 94, (40 Stat. 1272, 1274) as 
auieudi'd, corniuoiily called the War Minerals Ridief Act. 
The (luestions are as follows: 


F'irst. Are admissilile interest losses, either pqid or in¬ 
curred, to be reimbursed only to March 2, 1919? 


Second. In adjusting and settling claims is the ^pecretary 
of the Interior bound to recognize and give effect to State 
statutes providing for a higher rate of interest jhan that 
originally provided for in the contract, after matjirity and 
default in jiayment of the principal sum? 


Third, In adjusting and settling claims is the Secretary 


of the Interior required to recognize as a valid f^ource of 
stimulation published ajipeals or requests emanating from 
one of the governmental agencies specified in the act, 
equally and to the same extent as specific, direct, peremp¬ 
tory demands or requests from one of the said cogencies? 

As applied to the case of this claimant, your first question 
involves an inquiry as to whether the decision o^ the Su¬ 
preme Court of the United States rendered Dec|?mber 7, 
1931, in the case of Ray Lyman Wilbur as Secreta^^y of the 
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Interior v. Vniied States of America^ ex rel Chestatee Py¬ 
rites (£' Chemical Corporation, settles the question as to 
whether interest accrued after March 2, 1919, should be al¬ 
lowed, and the further question whether the judgment en¬ 
tered in the Su])reine (’ourt of the District of Columbia on 
I)eceml)or 15, 1951, pursuant to the mandate of the Supreme 
Court in the case above cited, requires that interest 
51 accrued after March 2, 1919, be allowed. The Chest- 
atee C’orporation filed its claim under the War Min¬ 
erals Kelief Act on April 1, 1919, on a form of questionnaire 
prescribed by your I)e])artnient. In that claim it made vari¬ 
ous demands for reimbursement for losses. 

Question 27 and the answers contained in that claim are 
as follows: 


27. (a) What amount and rate of interest did claimant 
])ay oil loans used in the production, and prejiaration for 
production of any of tlie above enumerated minerals? 

See sheet hereto atta-ehed marked—Ansieer to ffuestion 
27 (a). 

(b) Are such amounts of interest included in your esti¬ 
mate of losses? 

I’cN, Kp to December 51, 1918, inehisive. 


Th(‘ sheet attached, containing a further answer to ipies- 
tion 27-a, was as follows: 

(^)uestion. What amount and rate of interest did claimant 
])ay on loans used in the ])roduction, and ])re])aration for 
])roduction of any of the above enumerated minerals? 

Answer. To November 11, 191S, iV/f, and 8/^, total 
amount .$45,.521).9(5. November 12. to l)ecember 51. fiC, I'd 
and total amount $5,87(5.81. January 1, to March 1, 
1!)19, {)'/(, I'd and 8'r, total amount $9,040.65. 'i'otal to 
.March 1, 1919, $58,244.42. 


It will thus be observed that in its original claim the 
]\vrites (.’orporation asked for the allowance of interest on 
borrowed money, and in its answer to (question 27-a com¬ 
puted the interest to March 1, 1919, the day before the pass¬ 
age of the Act of Marcli 2, 1919, and did not present any 
fierures for interest accrued between that date and the date 


of the filing of the claim on April 1, 1919. Consideration of 
this claim in the Interior Department continued until Sep- 
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teniber 28, 1922, and during that period the claimant (Py¬ 
rites Corporation) insisted on an allowance to it, as a loss, 
of interest on borrowed monev and enlarged iis original 
claim by asking for interest accrued after (passage of 
52 the Act of ]\Iarch 2, 1919. On September 28, 1922, a 
final decision was rendered bv the Secretary of the 
Treasury, refusing to make any allowance fok interest, 
whether accrued before or after the passage of the Relief 
Act. The Pyrites Corporation then instituted proceedings 
in the Supreme Court of the District of Columbia to obtain 
a writ of mandamus to compel the Secretary of the Interior 
to consider and allow the interest claimed. The ]ietition for 
mandamus, filed July 27, 192J, was broad enough in its al¬ 
legations to raise the question both in respect to iiiterest ac¬ 
crued befon' and after ]\Iarch 2, 1919. The Su])r[nne Court 
of the District of Columbia, on January 9. 1924. held that 

interest on borrowed monev was an allowable item and 

• 

awarded a writ of mandamus, but there is notliing in its 
opinion to indicate it was making any decision oij the ques¬ 
tion of liability for interest accrued after March 2, 1919. 
The case went to the Court of A]')]K'als of the District, which 
filed an o])inion on April 7, 1924, affirming the judgment of 


the District Court. Its o])inion says: 

“This Tiarrows the case to the single questibn of law 
whether tlu* item of int(‘rest is embraced within the claim 

for net losses incurred bv relator.” 

* 


There is no discussion in tlie o])inion on the point now 
raised and there is nothing to show that the court reached 
a conclusion one way or another on the method of computa¬ 
tion, or whether there.* should be a cut-olT as of March 2, 
1919 in com])nting the losses for interest paid or liability 
for payment of which had been incurred. 

The case went to the 8u])reme Court, Work United 
States ex rel. Chcstatec Pyrites S Chemical 



Court discuss only the general question as to w|iether in¬ 
terest on borrowed money was an allowable item. The Su¬ 
preme Court reversed the judgment of the courts below on 
the ground that the decision of the Secretary was final and 
the courts had no jurisdiction to review it. It s^id in its 
opinion: 
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53 “In making the award the item of interest 
claimed of more than $40,000 on the amount bor¬ 
rowed was disallowed. The mandamus herein issued to 
compel the consideration and allowance of this interest.’’ 


The Supreme Court thus construed the judgments of the 
lower courts in the former case as applying only to interest 
accrued prior to Xovember 11, 1018, as the interest up to 
that date was approximately $40,000. The Court gave no 
consideration to the question whether interest accrued 
after March 2, 1010. liability for which had been incurred 
prior to that date, was properly allowable. Thereafter, 
Congress passed the Act of February 13, 1020, allowing 
claimants to resort to the Supreme Court of the District 

of Columbia to review final decisions of the Secret a rv 

• 


under the War Minerals Acts, and the Pyrites (^or])ora- 
tion, on February 18, 1020, filed another petition in the 


Su])r(‘m(‘ (’ourt of tlie District 


of Columbia to review tin* 


final decision of the Secretarv of tli(' Interior and for a writ 


of mandamus to compel him to consider and make an allow¬ 
ance* for interest on borrowed money. The Su])renie (’ourt 
of tlu‘ District li(‘ld, on Marcli 7, 1030. that interest was not 


an allowaide item. 


The case was taken to the (’ourt e)f 


Appeals of the District on assignments of errors, which do 
not s]')ecifically make a distinction between interest ac¬ 
crued before and interest accrued after March 2, 1010, the 


date of the ])assage of the Relief Act, but do refc'r to claim 
for interest which “appellant obligated itself to pay for 
the use of borrowed money," thus claiming not only inter¬ 
est paid but interest unpaid, obligation for which was in¬ 
curred, although nothing specific was stated res])ecting tin* 
date to which the conq^utation should be made. The (V)urt 
of A]')peals, on February 2, 10.31, rev(‘rsed the action of the 
Supreme Court of the District, holding that interest was 
an allowable item. It does not appear that in the Court of 
Appeals the question as to whether allowance should be 
limited to int(‘n‘st accrued ])rior to the ]^assagc of the Re¬ 
lief Act was argued, the general assertion by the 
54 Government being that interest was not an allow¬ 
able item at all. The opinion of the Court of Ap¬ 
peals does not specifically deal with the point. The court 
held, however, that “interest paid or obligated to be paid 
in this case should be allowed,” but, still, what it said was 
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susceptible of tlie interpretation that when referring to 
interest obligated it was distinguishing inerelv between in- 
terest paid and interest unpaid, and the opinion is suscep¬ 
tible of the interpretation that when referring to obliga¬ 
tions to pay it included interest accrued to ^fareh 2, 1919, 
but unpaid on obligations theretofore incurred. Tlie case 
went to tlie Supreme Court with the resulting decision of 
December 7, 1931. j 

I have examined the briefs on both sides in the] Supreme 
Court and am unable to find anything in eithe^* of them 
which directly raised or called to the attention of the court 
the <j nest ion wli(‘ther interest accrued aft(*i- Mardi 2, 1919, 
was to be allowed. The Government’s brief sa\is nothing 
on the subject, arguing merely the general question as to 

whether interest of anv kind was an allowable item. The 

* 

brief of the respondent refers generally to the question 
‘‘whether interest luiid or agreed to be ])aid by the relator 
on borrowed monev” was an allowable itenn bbt everv- 
thing said in this brief is susceptible of the intei])retation 
that interest “agreed to be paid” had reference to interest 
accrued prior to the passage of the Relief Act under an 
agreement to pay it, entered into subsequent to April 6, 
1917, and prior to Xovember 12, 1918, as specified in sec¬ 
tion 5 of the Relief Act. Xotwithstanding the faej that the 
point was not argued in the Siqireme Court, it was lurking 
in the record, or, to speak a little more forciblyl it stuck 
out like a sore thumb. 

In the petition for mandamus (Record in the Sui)reme 
Court, p. 1) it is alleged: j 


“In the said petition or claim of the Chestatee ryrites & 
Chemical Corporation filed as aforesaid on the 5th day of 
March, 1919, this relator, as ])art of said expendi- 
55 tures made and obligations incurred, claimed inter¬ 
est paid by it and due to he paid bp if thereafter on 
borrowed money.'” (Italics ours.) 

Again, in paragraph VIII of the petition, it was alleged 
that the relator had borrowed large sums and had agreed 
to ])ay interest thereon, and that prior to Xovember 11, 
1918, it had paid interest in a large amount, aid up to 
September 21, 1922, “there had accrued on such loans 
further interest that was then unpaid; other amounts have 
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since accrued and are yet accruing;” and there are other 
allegations (R. IV) along the same lines. 

The Government, in its presentation of the case in the 
Supreme Court, seems to have been giving its entire atten¬ 
tion to its point that no interest of any kind was an allow¬ 
able item, although it is apparent from the record that it 
might have contended, first, that there was no interest 
whatever allowable, and, second, if any interest was allow¬ 
able it must be confined to interest accrued up to the date 
of the ])assage of the Act of March 2, 1919, on obligations 
incurred between April 6, 1917, and November 12, 1918. 

It is not to be wondered at therefore, that as the point 
was never argued before it the Supreme Court is not very 
explicit in its opinion. It did say: 

“The amount of interest that at the time of the passage 
of the Relief Act, Marcli 2, 1919, had been paid or incurred 
by relator, for money borrowed and lost in ])roducing and 
prejuiring to })roduce pyrites upon the specified conditions, 
is to be taken into account in determining the amount of 
its net loss as of ihaf date/^ (Italics ours.) 

It savs again: 

“It must be shown clearly that such interest was paid or 
the obligation incurred bv a relator at the instance of one 
of the specified governmental agencies.” 

Clearly, there is nothing in this to justify the conclusion 
that the court intended to hold that interest accrued 
56 after the passage of the Relief Act on obligations 
incurred before that date was allowable. On the 
contrary, the inference is that the court was guarding it¬ 
self against any statement suggesting the inclusion of in¬ 
terest accrued after March 2, 1919. 

In the opinion delivered on the same date in a companion 
case involving Vindicator Consolidated Gold Mining Com¬ 
pany, which dealt with a claim for net loss resulting from 
the purchase of land, the court is more specific. It said: 

“The Secretary is required to proceed to ascertain 
whether relator, on March 2, 1919, had incurred net loss 
by reason of the expenditure of $16,259 for such land.” 

The inference is that losses occurring after March 2, 
1919, through further depreciation or shrinkage in value. 
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I 

of land purchased during “the period of stimula|tion,” the 
ownership of which was retained after !March 2, ^919, were 
to be excluded. I see no distinction in principlji' between 
losses suffered after March 2, 1919, throug^i further 
shrinkage of land values and losses suffered af^er March 
2, 1919, through continued accrual of interest (j)!! obliga¬ 
tions previously incurred and which the clainiai|t had not 


it is too 
Supreme 
claimant 


been able or did not see fit to pay off. However 
plain for serious argument that the opinion of the 
Court does not settle the point in favor of the 
and that the Supreme Court is in a position whtre it can 
say that the specific question as to interest accrued after 
!March 2, 1919, was not argued before it or considered. 
While it affirmed the judgment of the Court of A|p])eals of 


the District, it remanded the case direct to the 
Court of the District “with directions to award 


Supreme 
b writ of 


mandamus recpiiring the Secretary of the Interior to pro¬ 


claim in 
bust rued. 


ceed to an examination and adjustment of the 
(piestion conformably to the statutes as here c 
Subject to this direction the judgment of the Conk of Ap- 
])eals in each case is affirmed. “ 

57 The mandate from the Supreme Court of the 
United States, which was filed in the Supreine Court 
of the District on December 15, 1931, after the u^fual reci¬ 
tations, orders— I 

“That this cause be, and the same is herebv remanded 
to the Supreme Court of the District of Columbia with 
directions to award a writ of mandamus requiring the Sec¬ 
retary of the Interior to proceed to an examination and 
adjustment of the claim in question conformabh’ to the 
statutes as construed in the opinion of this Court! 

There is nothing in it which is controlling. 

The judgment entered on the mandate Decerhber 15, 
1931, in the Supreme Court of the District of Cplumbia, 
is as follows: ' 




The mandate of the Supreme Court of the 
States in this cause having been received and rec 


United 
orded in 


this court; therefore, this 15" day of December, 1931, it is, 
by the court, considered and adjudged that a writ of man¬ 
damus do issue out of and under the seal of this court, 
directed to Rav Lvman Wilbur, as Secretarv of t^ie Inte- 
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rior, coniniaiulinij: liim fortliwith to proceed to ascertain the 
amount of interest tliat, at tlie time of the passa«:e of the 
act of Congress of Marcli 2, 1919, Chapter 94, had been 
paid or the obligation incurred by the relator for money 
borrowed and lost in producing and pre])aring to produce 
pyrites at the recpiest or demand of the Department of the 
Interior to supply the urgent needs of the Nation in the 
prosecution of the World War, and for which in justice 
and equity the relator is entitled to receive reimbursement 
from the a])propriations made by Congress for the pay¬ 
ment of such losses; and to thereupon ])roceed with the 
final adjustnuMit of the relator's claim, filed ])ursuant to 
the aforesaid act of Congress of ^larch 2, 1919, Chapter 
94, in accordance with the facts as determined by him. 
And it also is considered that the relator do recover 
against the resj)ondent in this cause, his costs and charges 
by him expended, to be taxed, and that the relator have 
execution thereof.” 

In this final act we find the question still is not specifi¬ 
cally dealt with. The judgment is susce])tible of the in¬ 
terpretation that the allowable interest is that paid before 
March 2, 1919,i or, if unpaid, that accrued up to that date 
on obligations previously incurred. 

The unanimous opinion of those who have considered 
the question here in the Department is that the Mineral 
Kelief Acts properly construed require a cut-off as 
58 of March 2, 1919, on all losses, and require the de¬ 
termination as of that date of the losses suffered, 
and if the Su])reme Court intended to deal with the ques¬ 
tion at all, it intended to express that conclusion, and cer¬ 
tainly its oi)inion does not amount to a decision the other 
way. 

It is obvious that because of the amounts involved, this 
(piestion reipiires judicial decision and that any expression 
of opinion by me on the law would not set the matter at 
rest or satisfy the claimants. The question remains how 
a further judicial consideration of the point may be had 
in the case of the Pyrites Corporation. 
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I am roturninp: herewith the files which the soljicitor sent 
to me this morning, which include the original cl|iim of the 
Pyrites Cor])oration, its revised questionnaire filefl recently, 
and the attested copy of the decree entered in th(^ Supreme 
Court of the District which shows the interlineation. 

I am not sure that with this disi)osition of the matter 
there is any necessity for answering your second question 
dealing with cases where the rate of interest pkid by the 
claimant resulted from the application of a staje statute, 
fixing the rate of interest after maturity. My ijnpression 
is that what you would be required to ascertain js the loss 
suffered by the claimant through the necessity bf paying 
interest, and it would be immaterial whether that loss re¬ 
sulted from contract or from the application of a state 
statute. I 


An affirmative answer to your third question is required 
by the }:)rovisions of the Act of November 23, 19!M, c. 127, 
42 St at. 322. I shall not undertake to enlarge upon the 
oinnion of your Solicitor, which seems to me to cover that 
point adequately. 

Very trulv yours, 

(Signed) * WILLIAM D. 

Honorable Rav Lvman Wilbur, Secretarv of the| Interior, 
Washington, D. C. 

59 Traverse of the Answer of Respondent^ Rd^y Lyman 

Wilbur, 

Filed Mav 2,1932. 


Comes now Chestatee Pyrites & Chemical Corporation 
and traverses the respondent’s answer to the Rule to Show 
Cause filed herein on the 27th day of April, 1932 and re- 
sj)ectfully shows to the Court: 

I. Respondent says, in substance, that the exclusive 
method of enforcing the judgment herein is through the 
writ of mandamus. This is a legal contention but ijt implies 
an erroneous statement of fact. The facts are that as 

I 



MITCHELL, 
Attorney General. 


5—5760a 
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authorized by the Act of February 13, 1929, the judgment 
or decree of this Court was served upon the respondent 
who si)ecifically waived the issuance and service of a formal 
writ of mandamus and since such time, respondent, in 
making an award in tliis case which bears date of Marcli 
14, 1932, admitted that he had received tlie writ of man¬ 
damus and respondent further, in a letter to the President 
of the Senate, hearing date March IG, 1932, states tliat he 
“received the decree of the Court and proceeded to carry 
out its mandate''. 

II. In the res])onse aforesaid, it is said, in su])stance, 
that the res})ondent ascertained as a matter of fact, that the 
amount of interest that had been paid or the o])ligations 
incurred to Marcli 2, 1919, was $44,431.4.'). While tliis 
statement, in substance referred to herein, is in form true, 
it carries with it the erroneous imj)lication that respondent 
had found as a matter of fact, that no interest was du<‘ 
beyond that which had been paid or oliligations had accrued 
up to March 2, 1919. 

GO ITT. In referring to the payment of $44,4.') 1.4.'), the 
answer aforesaid savs: 

‘‘Tile respondent says that through his action as afore¬ 
said, he complied fully in all respects with the judgment of 
tlie court in this case, and that nothing now remains to he 
done on his part in obedience to the said judgment." 


This statement is traversed insofar as it makes or inpilies 
a statement of facts. It is not true that “nothing now 
remains to be done” in obedience to the judgment of this 
Court. The ])artial allowance made was made without 
prejudice and made for the amount stated only until the 
respondent should be advised as to the law, it lieing solely 
a question of law as to whether or not interest should con¬ 
tinue after March 2, 1919. 

IV. In said answer it is alleged: 


“The respondent says that he thereupon determined, as 
a matter of fact, that it would not be in accordance with 
justice and equity to award or ])ay interest upon the rela¬ 
tor's interest-bearing obligations, except to the extent of 
$44,4.31.4.3, for the reason, among others, that the principal 
amount of such indebtedness still outstanding had been 
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indirectly included in awards previously paid to fte relator, 
as aforesaid.’’ 

Such allegation is traversed and the same is untjrue in that 
respondent did not, as a matter of fact, so limit the pay¬ 
ments as stated in the quotation above, but that such limit 
was solelv made because of the construction bf the law 
made by respondent in that respect. 

V. The allegation of the respondent in paragraph 3 of 
his response is traversed and the same is untrue for this is 
not a proceeding in the nature of a ])ill of review but is 
solely a proceeding for the purpose of enforcing’ the judg¬ 
ment of this Court. 

61 VI. The statement of respondent that the War 
Minerals Relief Act ‘‘apparently limits compensable 
interest to interest i)aid })rior to March 2, 1919 and to 
unpaid interest accrued to that date”, while probably in¬ 
tended as a contention of law, if alleged as a fact is, it is 
respectfully submitted, untrue. 

VII. The statement of respondent that he las “com¬ 
plied with the requirement of the judgment of this court, 
as he has awarded and paid to the relator the fill amount 
of all interest paid by it i)rior to March 2, 1919, as well as 
the amount of all unpaid interest accrued to that date; 
totaling $44,451.45” is traversed and the same is untrue in 
that the full amount of interest required to be pdid relator 
by the judgment of this Court, and by the Act o^ March 2, 
1919 is not limited as therein stated. 

VIII. Relator savs that it is not true as alleited bv re- 

♦ Cf • 

spondent that he “lias fully complied with the requirements 
of the judgment of this court as entered in accorc^ance with 
the mandate of the Supreme Court of the United States” 
and relator traverses that allegation. | 

IX. The statement of respondent that “in ci)mpliance 
with the re(juirement aforesaid, he has determined, as a 
matter of fact, that it would not be just and equitable to 
award the relator any interest computed beyond March 2, 
1919, as a loss sustained under the terms of the War Min¬ 
erals act” is untrue and is here traversed because the re¬ 
spondent has not, as a “matter of fact”, decided is therein 
stated, but has denied under what it is submitled is an 
erroneous construction of the law, payments of interest for 
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obliiratioiis incurred in accordance with the Act of 
G2 March 2, 1919 and which obligations continued after 
that date. 

X. The allegation that respondent “readied this conclu¬ 
sion by reason of the fact that the awards of 12.79 

heretofore jiaid to the respondent, made it possible for the 
respondent to discharge its interest-bearing obligations in 
full and in that way to stop the running of interest, and also 
because of the reasons stated below’’, is traversed and it is 
not true in fact, nor is it true that the respondent concluded 
as a fact, that interest was stopiied as stated in the fore¬ 
going ({notation. In this connection, relator concedes that 
as a matter of discretion respondent might determine that 
some of the expenses paid by relator and set up in jils 
(luestionnaire, were not, as a matter of law, demanded but 
res])ondent contends that e(|uitably and justly they must bo 
considored and that as a matter of law, relator is entitled 
to receive the full amount of his interest ])aid and for which 
it was obligated to ])ay regardless of any shut-otT at any 
date short of the full licpndation of the obligations. The 
true amount due respondent if such expenses are disre¬ 
garded as of Dec(‘mber 21, 1921, is $4!)4,042.2>S. If such 
expenses are included, then such amount due is $268,727.88. 
In either case further interest should be added to date of 
linal ])ayment to relator. Exhibit A attached hereto gives 
the amounts and the state of relator’s obligations. 

Xr. The claim of respondent that in justice and ecpiity 

it was necessarv for him to fix a limit of time bevond which 

• • 

the payment of interest would cease to be just and ecjui- 
table is lierebv traversed and the same is an erroneous con- 
elusion of law and is a question of law settled by 
62 judgment of this Court in favor of relator. 

XII. The statement of respondent that “justice 
and eejuity re<iuired that the limit so fixed (March 2, 1919) 
should be definite” is an erroneous statement of law and is 
here traversed. 

XIII. In said res])onse it is stated: 

“Accordingly, in the discharge of the duty im])osed upon 
him by the act of March 2, 1919, and in the exercise of the 
disenqion vest(*d in him by that act, the res])ondent deter¬ 
mined, as a matter of fact, and he now declares that to 
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award and pay interest computed beyond Mari*]! 2, 1919, 
to any War Minerals claimant, would not be jusj and equi¬ 
table.” I 

Relator says that such statement is not true; that the Sec¬ 
retary, res])ondent herein, did not exercise any discretion 
hut that he specifically and definitely referred the legal 
issue to counsel and that as a matter of law, under undis- 
pnted facts res])ondent erred in not paying the full interest 
o])ligations which had been incurred by relator under the 
specified conditions of the Act of March 2, 1919. 

XIV. The claim of respondent that exercising what he 
calls ^Mhe sound discretion of the respondent”, he deter¬ 
mined that the amount due relator was $44,451.45; is untrue 
for that res]K)ndent did not exercise discretic^n in this 
matt(‘r hut construed the law and allowed that jjmount on 
account and without ])re.iudice to a future determination as 
to what the law recpiired. Xor is it true that r<:*s])ondent 
has any discretion to refuse to pay in full the obligations 
admittedly incurred and lost. 

XV. Kxhihit H attached to the resiionse herein, is 
untrue and is traversed, the truth being that said 

64 (‘xhibit which contains the o])inion of the Attorney 
(leiieral, shows that the Attorney General was mis¬ 
informed as to the facts and the truth being further that 
on the 12th day of April, 19M2, the Honorable The Attorney 
Geuei'al of the United States, corrected his erronebus state¬ 


ments of fact in said Exhibit B and gave a con 
meut of the facts and it was error of respondent 


lect state- 
liot to set 


up th(‘ correction by copying as an exhibit to his answer 


such letter from the Attorney General. To show 
facts th(‘re is attached hereto, marked “h^xhibit B’ 
from the Assistant Attorney General, Honorablei 


the true 
’, a letter 
Seth W. 


Richardson, enclosing (also copied in the exhibit p copy of 


the letter of the Attorney General correcting his erroneous 
statement in his letter of April 2, 1932. 

Wherefore relator prays that this, his traverse^, be con¬ 
sidered, the facts inquired into and that it have relief as 
prayed in its original petition to enforce the decree herein 
and that if the respondent fails to comply with the judgment 
of this Court of December 15, 1931 wdthin a short day to be 
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named, that he be punished for his contempt of such judg¬ 
ment. 

EDGAR WATKINS, 

! MARION SMITH, 

Attorneys for Relator. 

WATKINS, ASBILL & WATKINS, 

Of Counsel. 

Exhibit “A”. 


Disregarding all expenses incurred by claimant in prose¬ 
cuting its claim and applying all })ayinents received from the 
United States Government toward the licpiidation of interest 
and ])rinci])al .of its interest bearing obligations incurred 
during the stimulation period without payment of 
65 legal fees or expenses or any other deductions what¬ 
soever, the amount due claimant for interest paid and 
interest due remaining unpaid as at December 31, 1931, was 
$494,042.38. 


Treating, as! we believe in equity and justice they should 
be treated, the expenses incurred by claimant in ])rosecuting 
its claim as amounts which claimant was obligated to j)ay out 
of awards received ahead of })ayments on interest bearing 
indebtedness, tlie amount due the claimant under the War 
^linerals Relief Act, as amended, for interest paid and due 
remaining unpaid under obligations to pay, the said obliga¬ 
tions being incurred within the stimulated ])eriod, was, as at 
December 31, 1931, $568,727.88. 

Whichever of the above two plans is ado])ted, interest 
should be added to the date of final iiayment less the credit 
of $44,451.45 paid April 15, 1932. 

To show in detail liow the lesser amount of $494,042.38 is 
arrived at, the calculations follow: 


Chestatee Pyrites Chemical Corporation. 

Summary of Expenses Deducted. 

Fii*st award expenses: 

Lawyers' fees, expenses, expert wit¬ 
nesses, Traveling Expenses, etc.. 22,517.00 

Geo. L. Pratt—on a/c past due 
salarv. 8,377.14 


30,894.14 

Less Balance due General Creditors 29,511.84 


1,382.30 
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Second award expenses: 

Lawyers fees. 85,165.53 

Travel. & Miscellaneous expenses, 

Expert witnesses, etc. 16,901.07 


Interest on above: 

Int. on 1,382.30 10-25-19 to 10-5-22 
= 2 yrs.—344 days @ 6%. 


102,066.60 

103,448.90 


244.04 


()() 


Int. on 103,448.90 10-6-22 to 9-15-23 = 345 days 

@ 6 %. 

Int. on 103,448.90 9-16-23 to 12-31-31 =8 yrs.~ 
107 days @ 8%. 

Int. on above. 

Interest Losses Claimed as of Dec. 31, 1931 as per 

questionnaire claim Jan. 2, 1932. 

Less Interest on 103,448.90 applied to other than 
interest bearing liabilities (Lawyers fees & 
expen.ses). 

Interest Losses Dec. 31, 1931 if all recov¬ 
ery had been applied to retirement of 
interest bearing Liabilities. 


5,866.73 

S)8,574.73 


SN, 685.50 


S5p8,727.88 


74,685.50 


8494,042.38 


Details of the Financial Condition of Chcstatee Pyrites & 
Chemical Corporation as at Date First Award, 10-25-19, are: 


Ashcraft-Wilkinson Co. Funded Debt.. . 
Other contract interest bearing liabilities 


Total Contract Interest Bearing Liabilities 
as at 10-25-19 (date of First Award)... 
General Creditors (Past due accounts in suit and 
otherwise outstanding) bearing interest at 7% 
per annum under the statute of Georgia, Code 
Sec. 3426. 


695,000.00 

1135,087.96 


860,087.96 


57,058.91 


917,146.87 
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Lawyers' fees and Expenses, Expert Witnesses, 

Trav. Expenses, etc., in connection with 
prosecution of claim before First Commission. 22,517.00 

George L. Pratt—On Account Past Due Salary.. 8,377.14 

Total Indebtedness as at date of First 
Award. 948,041.01 

Deduct Ashcraft-Wilkinson Co. funded Debt 
Not Yet Due. 695,000.00 

Indebtedness (other than funded debt) 
due and past due. 253,041.01 

First Award received 10-25-19. S223,529.17 

Applied as follows: 

Payment all interest bearing Liabilities other 
than funded debt. 165,087.96 

Lawyers' fees & Expenses, expert witnesses, 
travel. Exp., etc. 22,517.00 

Geo. L. Pratt—on a/c Past Due Salary. 8,377.14 

67 

To Miscl. General Creditors, including interest.. 27,547.07 

223,529.17 

Balance due General Creditors. 29,511.84 

253,041.01 


Details of the financial condition of Chestatee Pyrites & 
Chemical Corporation as at date second award, October 5, 
1922, are: 

Total indebtedness consisting of Funded Debt to 

Ashcraft-Wilkinson Co. 695,000.00 

Financing Commission allowed by U. S. Govern¬ 
ment in lieu of financing commission provided 

in financing contract. 64,500.00 

Unpaid balance of brokerage fee on ore sales- 6,541.78 

Accrued unpaid interest. 99,729.87 

865,771.65 

Second award received 10-5-22. 469,784.62 
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Applied as follows: 

Ashcraft-Wilkinson Co. Financing Commission 
(as fixed by the Secretary of the Interior).... 

Ashcraft-Wilkinson Co. Brokerage fee. 

Accrued unpaid Interest. 

Ashcraft-Wilkinson Co. reduction of Principal of 

Funded Indebtedness. 

Lawyers Fees. 

Travel. & Miscellaneous Expenses Expert wit¬ 
nesses, etc. 
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! 64,500.00 
6,541.78 
106,149.61 

190,526.63 

85,165.53 


16,901.07 


469,784.62 


er, George 
inical Cor- 


68 State of Georgia, 

County of Fulton: 

Personally appeared before the undersigned offic 
L. Pratt, an officer of the Chestatee Pyrites & Che 
poration, and as such authorized to make this affidavit, who 
being duly sworn, on oath says that he has read the foregoing 
traverse and that the statements therein are true except 
where stated on information and belief and where so stated 
he believes the same to be true. 

GEORGE L. itRATT. 

Subscribed and sworn to before me this 2" day of May, 
1932. 

FRANK E. CUNNINGHAM, 


ALF G. BUHRMAN, 

Asst. Clk. 


Clerk. 
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Memorandum. 
Filed June 7, 1932. 


This is a petition to enforce a decree of this Coifrt signed 
December 15, 1931. A rule to show cause was issued 
thereon; defendant has filed an answer, to which the relator 
filed a traverse. Upon those pleadings testimony y^as taken 
in open Court. 

The real question is whether defendant as Secretary of 


the Interior has obeyed said order of December 15 


, 1931. 
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In my judgment this question should be answered in the 
affirmative. 

It follows that the relator is not entitled to further relief. 

One. The Secretarii\^ ansiver sJwivs a full eomplianee icith 
the opinion of the Supreme Court. 

The Supreme Court said: 

“The amount of interest that at the time of the passage 
of the Relief Act r^Iarch 2, 1919, had been paid when in¬ 
curred for money borrowed and lost in producing and i)re- 
paring to produce pyrites under specified conditions is to 
be taken into account in determining the amount of its net 
loss as of that date.’’ 

The Court continued: 

“And the Secretary upon consideration of all the circum¬ 
stances and with due regard to the jirovisions of the sections 
amended must be satisfied and determine as a matter of fact 
that an allowance on account of such interest is just and 
equitable and that the loss is one for which the relator in 
justice and equity is entitled to be reimbursed from the 
appropriation'’ (284 U. S. 238). 

In response to the rule issued to show cause why the 
prayers of the i)etition to enforce the decree should 
70 not be granted defendant states: 

“After a careful and complete review of relator's War 
Minerals claim, and of the voluminous records of the War 
Minerals Relief Commission with respect thereto, includ¬ 
ing all of the evidence submitted with respect to the claim, 
as well as the reports of examiners and auditors, and the 
various statements, arguments and briefs submitted bv the 
relator, respondent ascertained as a matter of fact that 
the amount of interest that at the time of the i)assage of 
the act of Congress of March 2, 1919, had been paid or the 
obligations incurred bv the relator for monev liorrowed and 
lost in producing and preparing to produce pyrites at the 
request or demand of the Department of the Interior to 
supply the urgent needs of the Nation in the prosecution of 
the World War, and for which in justice and equity the 
relator was entitled to receive reimbursement from the ap- 
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propriation made by Congress for the pa^Tnent of such 
losses, was $44,451.45. 


‘‘The respondent thereupon proceeded with the final ad¬ 
justment of the relator’s claim filed pursuant to the act of 
Congress of March 2, 1919, in accordance with the facts 
determined, as aforesaid, and as a result of such adjust¬ 
ment, awarded the relator the further and additional sum 
of $44,451.45, w’hich thereafter was paid to and w^ actually 
received and accepted by the relator. I 

“The respondent says that through his action as afore¬ 
said, he complied fully in all respects with the judgment 
of the court in this case, and that nothing now remains to 
be done on his part in obedience to the said judgment.” 

This statement shows a compliance with both the letter 
and the spirit of the decision of the Supreme Court. 

At the hearing there was a suggestion by plaintiff that 
defendant had not in fact made the determinatioili as stated 
in the answer. 

This is disposed of by West v. Hitchcock ^ 205 U. S. 84. 
There the Court said: 

“Furthermore, as his decision is not a matter of any par¬ 
ticular form, his answer saying that he has decidc[d the case 
is enough; for even if he had not decided it befoije, such an 
answer would announce a decision sufficientlv bv itself.” 


71 I do not understand that in his oral testjmony Mr. 

Edwards, Assistant Secretary of the Interior, in any 
wav modified or intended to modifv the above qubted aver- 
ments of the answer. j 

Tiro. In mi/ judrjment the Supreme Court has decided that 
the cut-off date for interest is March 2, 1919. 

The amount of interest is to be taken into account “in 
determining the amount of its net loss as of that date”— 
that is, ]\Iarch 2, 1919. 

It was the interest which had been actually p^.id before 
tNIarch 2, 1919, and the interest agreed to be paid up to 
that date though not yet paid. 

The losses are to be ascertained as of March 2, 1919. 
This means the exact losses as of that date. Np one can 
then ascertain what interest will be lost thereafter!. That is 
speculative. I 
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It appears from the facts hereafter discussed that in all 
probability plaintiff never will be able to pay its entire 
interest-bearing debt. Its contention in effect is that it is 
entitled to a permanent annual payment on its unpaid debt. 

Three, If this question has not been decided by the Ap¬ 
pellate Courts but is still oj)en for determination 1 agree 
with the opinion of the Solicitor of the Department of the 
Interior that a definite cut-off date was fixed for payment 
of interest and that this cut-off date does not extend beyond 
March 2, 1919. 

1. The mining property might have further decreased in 
value after ^larch 2, 1919; it is conceded that such losses 

are not recoverable. Operating losses to March 2, 

72 1919, are being claimed but no one asserts the right 
to reimbursement on this account after that date. 

It is diflicult to see why losses growing out of payment of 
interest after ^larch 2, 1919, should be in a different posi¬ 
tion. The argument is that such interest should be paid 
because the obligation to pay interest was incurred prior 
to the cut-off date. But the sitme thing is true of the other 
losses mentioned. 

It seems to me that Congress intended that the losses 
would be ascertained as of the cut-off date; and that the 
payments would then be made in reimbursement of all losses 
which the Secretarv of the Interior should find were suf- 
fered. Congress did not undertake to i)ay all of the exist¬ 
ing debts of the claimant. 

2. Some claimants had invested their own monev in the 
property, while others had borrowed money. It is dis- 
criminatorv to pav interest on the borrowed monev and 
not on claimant’s own investment. 

3. The relator contends that it is entitled to receive the 
full amount of its interest ])aid and for which it was obli¬ 
gated to pay, regardless of any cut-off date “short of the 
full liquidation of the obligations” (Traverse, par. X). 

I understand this to mean until the full liquidation by 
the relator of its interest-bearing debts. 

I am frank to say that this contention seems logical if 
March 2, 1919, is not the cut-off date. 

Plaintiff’s original claim was about $914,000, included in 
which was a claim for $695,000 borrowed money. The 

73 loan bore interest at 6%, was due in five years, and 
was then renewed at 8%. 
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fiiiallv dis- 


lether the 
ould have 
claims in- 


By 1922 claimant was paid in two awards ia total of 
$693,000. In Law action Xo. 76,364, just affirmed by the 
Court of Appeals, this Court has directed payment to the 
relator of approximately $105,000 more. The tc^tal aggre¬ 
gates ill round figures $800,000. The remainder qf relator’s 
claim, or about $114,000, has been definitely and 
allowed. 

It might be assumed, reasonably, that C’ongresis intended 
the iiaymeiit of $693,000 to be applied to the principal, thus 
leaving in dispute since 1922 only the balance of $105,000. 

However, relator applied about $223,000 to collection ex¬ 
penses and paid only $190,000 of said $695,000 interest¬ 
hearing debt, leaving unpaid about $500,000. 

Kelator now claims interest to December 31, 1931, of 
$568,000. In the alternative—depending upon w] 
money paid by relator for collection expenses sh 
been applied in })ayment of its losses—the relator 
tcrest of only $494,000 uj) to December 31 last. 

Of course Congress did not agree to reinibu|se claim¬ 
ants their collection expenses. Therefore 1 take! relator’s 
claim for interest to December 31 to be $494,000. | There is 
a further claim for interest of over $100 a day since the first 
of the year, or $16,000 to date—a total of $510,000. 

Relator still owes unpaid interest of $357,000 (Question¬ 
naire, Ans. 24). 

The account now stands about as follows—intef'est to be 
collected from the United States, $510,000; i 
74 principal collected from the United States, 
or $610,000. 

The other side of the account would show unpiiid inter¬ 
est of $357,000, and unpaid principal of $500,000. 

This would show an unpaid balance of about $250,000. 
It is reasonably apparent from the record that the relator 
is insolvent, and that it can never hope to pay this $250,000. 
Since 1923 the $500,000 debt has been bearing interest at the 
rate of 8%. 

Relator’s contention is that it is entitled to collect in¬ 
terest from the United States until it has repaid in full its 
interest-bearing obligations incurred prior to the cut-off 
date. 

It is therefore apparent that in addition to itjj present 
claim of $510,000 of interest it also asserts the rig 
lect on its unpaid balance of $250,000 the sum o 
each year in perpetuity. 


dditional 

$105,000; 


it to col- 

f $20,000 
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In my judgment Congress did not intend any such re¬ 
sult. The cut-off date contended for by respondent can not 
be the correct one. 

4. If this case involved a question of contract obligation 
between private parties the cut-off date might logically 
be the date of the payment of the principal loss suffered 
bv relator. 

•r 

Payments were made by the United States in 1911) and 
1922. On this theory each paymenl should have been ap¬ 
plied in full to the reduction of the interest-bearing prin¬ 
cipal. It might be proper to allow interest on the whole 
sum of $800,000, to the first payment of $223,000 in 
75 1919, interest on $577,000 to the next payment in 

1922, and interest on $105,000 to the date of its 
payment. 

The answer i to this theorv is that Congress did not 
authorize payment of interest on the losses suffered by 
claimants. The i)ayment is a gratuity, and j)ayment of 
interest is authorized only as part of the losses suffered to 
the cut-off date. 

The consideration which I have given to all possible cut¬ 
off dates leads my mind back to the conclusion that March 
2, 1919, is the cut-off date, and that Congress did not intend 
to pay among the losses suffered interest beyond that date. 

June 7, 1932. 

JESSE C. ADKINS, 

Justice. 
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Order. 

Filed June 16, 1932. 

• ••••• 


This cause having been heard upon the petition filed by 
the relator, Chestatee Pyrites & Chemical Corporation, for 
an order enforcing the judgment of this court of December 
15, 1931, in the manner prayed by the relator, and upon the 
rule to show cause issued pursuant to said petition, and the 
answer thereto: of the respondent, Ray Lyman Wilbur, as 
Secretarv of the Interior, and the relator’s traverse of the 
respondent’s answer; and after due consideration of the 
aforesaid pleadings, and of the testimony submitted by the 
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relator, and the arguments of counsel for the ! respective 
parties, it is this 16th day of June, 1932; j 

Adjudged and ordered that the relator’s said ij)etition be, 
and the same hereby is denied. 

JESSE C. ADKIXS, 

Justice. 

From the foregoing order Chestateo Pyrites Chemical 
Corporation, in open court and at the time of signing the 
same, notes an appeal to the Court of Appeals, anjl the same 
hereby is allowed. The undertaking for costs oil appeal is 
fixed in the amount of $100, with leave to the appellant to 
deposit the sum of $50 with the Clerk of this coijirt in lieu 
thereof. 

JESSE C. ADKIXS, 

Justice. 

0. K. as to form. 

0. II. GRAVES, 

Attif. for Respondent. 

EDGAR WATKIXS, 

For Chest at ee Pyrites & 

Ch e mi cal Co rpo ra t i o n. 

Memoranda. 

June 16, 1932.—$50 deposited by Plaintiff in lieu of bond 
on appeal. ! 

Bill of Exceptions filed, submitted and signed. 

77 Assignment of Errors. 

Filed June 16, 1932. 

#••«««• 

j 

The appellant, Chestatee Pyrites & Chemical jCorpora- 
tion, assigns the following errors in the ruling of the Court. 

The Court erred: j 

1. In holding and adjudging contrary to the uiidisputed 
evidence that respondent, the Secretary of the Interior, had 
ascertained as a fact or as a matter of justice arid equity 
that the interest due appellant stopped as of Marclji 2,1919. 

2. In holding and adjudging that the response to the peti¬ 
tion to enforce the judgment of December 15, 1931 must be 
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accepted as true notwithstanding that the claim therein that 
respondent had found as a fact that interest stopped on 
March 2,1919 was contrary to the undisputed evidence. 

3. In holding that allegations of the response must be ac¬ 
cepted as final notwithstanding undisputed evidence con¬ 
tradicted such answer. 

4. In holding, as a matter of law, that the obligations to 
pay interest on borrowed money paid and subsequently lost 
by appellant, ended on the second day of March, 1919. 

5. In holding, as a matter of law, tliat because of the de¬ 
cision of the Supreme Court of the United States in this 
cause on prior appeal, that interest on money borrowed by 
appellant and subsequently lost, could not be paid beyond 

the date of March 2,1919. 

78 6. In refusing specifically to direct the Secretary 

of the Interior to conform to the decree of the Su¬ 
preme Court of the District of Columbia entered herein on 
the 15th day of December, 1931, by considering interest on 
obligations incurred ])rior to November 11, 1918 beyond 
March 2,1919, the undisputed evidence showing and the Sec¬ 
retary finding that obligations to pay such interest beyond 
Marcii 2, 1919 existed. 

7. In denying appellant relief prayed for herein in its 
petition to enforce the decree of December 15, 1931. 

Wherefore appellant prays that the judgment of this 
Court entered herein on the 16 day of June, 1932, be reversed 
and that relief be granted appellant as prayed in its petition 
to enforce the decree of December 15, 1931. 

EDGAR WATKINS, 

MARION SMITH, 

Counsel for Appellant, Chest at ee 

Pyrites d Chemical Corporation. 

Design<ition of Record. 

Filed June 16, 1932. 

The Clerk will please prepare the transcript of record on 
the appeal of Chestatee Pyrites & Chemical Corporation, in¬ 
cluding therein the following parts of the record: 

1. Petition for review and mandamus. 

2. The petition for an order substituting Ray Lyman Wil¬ 
bur as respondent. 
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3. The original response to the rule to show (^ause, with 

the exhibits thereto attached. | 

4. Stipulation of the parties hereto, dated September 2, 

1929. 1 

79 5. Order of the court on said stipulatiion, dated 

September 24,1929. 

6. Respondent’s answer to the petition for mandamus, 
omitting the exhibits copied with paragraph 3, alcove. 

7. The decree of December 15,1931. 

8. The petition to enforce the decree filed by Chestatee 
Pyrites & Chemical Corporation. 

9. Respondent’s answer to the rule to show cause in answer 
to the petition to enforce the decree, together with the 
exhibits thereto. 

10. Petitioner-appellant’s traverse of said response, 

omitting Exhibit B thereto. | 

11. Final judgment denying the petition to ei:^force the 

decree. j 

12. The bill of exceptions showing the evidence as ap¬ 
proved by the court. 

13. Memorandum as to approval and filing of bc^nd on ap¬ 
peal of Chestatee Pyrites & Chemical Corporation. 

14. Assignment of errors on appeal of Chestatee Pyrites 
& Chemical Corporation. 

15. This designation of transcript of record ai^d the ac¬ 
ceptance of service thereon. 

EDGAR WATKINS, 

MARION SMITH, | 

Counsel for Appellant, Chestai^ee 

Pyrites S Chemical Corpcfration, 

Acknowledgment of Service, 

Receipt is hereby acknowledged of a copy of appellant’s 
assignment of errors, Bill of Exceptions and of its designa¬ 
tion of record on appeal. This June 16,1932. 

0. H. GRAVES, 

Solicitor for Ray Lyman Wilbur, 

Secretary of the hkerior. 


6—5760a 
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80 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 79, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 76361 at Law, wherein The 
United States of America, ex rel. Chestatee Pyrites & 
Chemical Corporation is Plaintiff and Ray Lyman Wilbur, 
Secretary of the Interior, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 2nd day of August, 1*932. 

[Seal Supreme Court of the District of Columbia.] 

I FRANK E. CUNNINGHAM, 

Clerk. 

81 In the Supreme Court of the District of Columbia. 

At Law. 

No. 76361. 

United St.\tes of America ex Rel. Chestatee Pyrites & 

Chemical Corporation 

vs. 

Ray Ly’maS" Wilbur, Secretary of the Interior. 

Bill of Exceptio'ns. 

Be it remembered that at the trial of this case before 
Mr. Justice Adkins, on the petition to enforce the decree 
of December 15, 1931, before the court without a jury, 
which trial began on May 4, 1932, and thereafter was 
further proceeded with. 

John H. Edwards, being first duly sworn, testified on 
behalf of relator, Chestatee Pyrites & Chemical Corpora¬ 
tion, on direct examination, in substance as follows: 

“I am Assistant Secretary of the Interior. After the 
War Minerals Commissioner passed upon this claim and 
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after it passed through the Solicitor’s office, it cfeiine to my 
desk. I read the decision prepared for the Secretary’s 
signature by the War Mineral’s Commissioner,! approved 
it and passed it on to the Secretary. That opini(])n is dated 
March 14, 1932 by which the claimants received 
82 something like Forty-four thousand or | Forty-five 


thousand dollars interest. In that opinion 


consider any interest beyond March 2, 1919. M the time 


that opinion was rendered, there was before the 


General the legal question of whether or not interest could 


be awarded after March 2, 1919. Prior thereto 


tion of interest had been submitted to the Solicitor and the 


Solicitor at that time had decided that interest, 
law, must end March 2, 1919, and the calculat 
award referred to above had been made up to 


I did not 


Attorney 


the ques- 


under the 
on in the 
that date. 


Immediately thereafter the question was submitted to the 


Attorney General as to whether or not, under tl 


e law, in¬ 


terest was allowable after March 2, 1919. At the time the 
award of March 14, 1932 was made, no answer had been 
received from the Attorney General. The award was made 
without prejudice at the request of the parties because of 
their immediate needs and made under the opinion of 
the Solicitor that the law required the ending of interest 
on March 2, 1919. The opinion of the Solicitor; had held 

law and 
alation of 


that interest stopped as of that date under th^ 
that opinion was accepted as a basis for the calc 
interest and at that time, we accepted as law the Solicitor’s 
opinion. 


and Mr. 
being the 


“In the course of the opinion, it was said: 

“ ‘George L. Pratt of the claimant company, 

Lee Ashcraft, of Ashcraft-Wilkinson, the latter 
chief creditor of the claimant company, mad^ request 
that the Secretary award at once, without prejudice, 
the amount of interest found to be reimbursable to 
March 2, 1919. They represented that such an award 
would be of very great assistance in meeting their pressing 
financial obligations; and they further represented that the 
award would be applied on the principal and, tjherefore, 
would be a stop on interest to the extent of the ^ward in 
case it should be held finally that interest was payable to 
the date of settlement of the claim. ’ I 
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‘‘By this statement I meant that if the Attorney General 
held, as a matter of law, that the interest did not end 
S3 on March 2, 1919, the Interior Department would 
proceed, calculate the interest from March 2, 1919 
on to whatever date the Attorney General, in his opinion, 
fixed as the ending date and would make an additional 
award if that ’sVas the law. We gave consideration to in¬ 
terest after March 2, but because we thought it the law 
that interest terminated March 2, 1919, we stopped inter¬ 
est as of that date but we would not have stopped interest 
after that date except we were acting on the law as at that 
time construed. We have never had the interest accurately 
calculated up to the present time and beyond March 2, 
1919. I have heard various estimates made. I think I 
have heard two or three say that the interest ran perhaps 
a couple of hundred thousand dollars but I do not know 
anvbodv who has made an exact calculation. 

“I understand that if the law permits and directs the 
calculation of interest after March 2, 1919, that calculation 
will be made and that interest will be allowed. It has been 
decided that interest ends March 2, 1919 and if we are in 
error in our law, we will at once make the calculation in 
accordance with the law.” 

Relator then offered in evidence, and the same was re¬ 
ceived without objection, the report of John H. Edwards, 
Assistant Secretary, dated March 14, 1932, in which he 
certified to the General Accounting Office a payment of 
$44,451.45 to the Chestatee Pyrites & Chemical Corpora¬ 
tion and in an opinion attached to said report, the Secre¬ 
tary stated the language quoted above from the testimony 
of John H. Edwards and said: 

“As to interest, the}’ (auditors for the Government) 
have traced payments to Ashcraft-Wilkinson and to banks, 
pa}’ments on notes for machinery and on notes for 
84 accounts payable. Excluding interest on $50,000.00 
borrowed prior to stimulation, they find that there is 
due for reimbursement to this claimant company from the 
date of stimulation up to and including March 2, 1919, the 
sum of $44,431.45. 

“In the above claim, under the War Minerals Relief Act, 
Section 5 of the act of March 2, 1919 (40 Stat. 1274), as 
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amended, upon due consideration of the record, the admis¬ 
sible net loss on interest to March 2, 1919, is ^ound to be 
$44,451.45. ! 

‘‘An award is made in this claim in the siim of $44,- 
431.45.’’ 

Chestatee Pyrites & Chemical Corporation t^ien offered 
in evidence a copy of a letter produced by the |respondent 
addressed to the President of the Senate, datec( March 16, 
1932. This letter was received in evidence an4 the mate¬ 
rial part of which is: ! 

“On December 15, 1931, the Secretary received the de¬ 
cree of the court and proceeded to carry out its mandate. 
Immediately there arose the legal question whether inter¬ 
est was to stop at March 2, 1919, or be paid to :he date of 
settlement, and the solicitor and the Attornev General were 
requested to give opinions on the question. While waiting 
for the opinion of the Attorney General (not yet received) 
George L. Pratt, of the C’hestatee Co., and Leo Ashcraft, 
the chief creditor, requested that the interest be computed 
to March 2, 1919, and paid, without prejudice to either side, 
and on ^March 14 the Secretary ordered this to be done, 
with the result that, on March 16, 1932, there w^s certified 
for payment a third award to this company amounting to 
$44,451.45. I 

“The items contained in the second sijiit will be 
85 adjusted promptly upon termination of the litiga¬ 
tion. I 

“Of the amount of $909,925.69 first claimed, tjie depart¬ 
ment has paid $737,765.24, and the claimant now claims that 
approximately $622,000 is still due. 

“It will be seen that the Chestatee claim has had pre¬ 
ferred consideration in the department since last Decem¬ 
ber, as it was a test case for the payment of losses for in¬ 
terest on which the Supreme Court made its de(fision. It 
has been my policy in all these war minerals claims to ex¬ 
pedite action. The Chestatee claimants have bqen before 
the department almost continuously since January pre¬ 
senting their cause, and everything has been done to ad¬ 
vance final settlement. However, there is now no question 
for action in this claim before the Department of the In¬ 
terior. The two pending items, payment of interest from 
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March 2, 1919, to December 31, 1931, and the question of 
appealing on the decree of the Supreme Court of the Dis¬ 
trict of Columbia for alleged losses of approximately 
$100,000 being now with the Attorney General for de¬ 
cision.’^ 

Chestatee Pyrites & Chemical Corporation then pre¬ 
sented the testimony of Josephus C. Trimble, testifying 
by affidavit, by consent of parties, who testified that he, as 
associate counsel, presented the decree of the Supreme 
Court of the District of Columbia in the case of the United 

States of America ex rel Chestatee Pvrites & Chemical 

% 

Corporation, vs. Ray Lyman Wilbur, Secretary of the In¬ 
terior, at law No. 76361, to Mr. 0. H. Graves, Assistant 
Solicitor of the Department of the Interior; that he 
86 inquired of Mr. Graves if it was necessary to fur¬ 
nish a formal writ of mandamus; that Mr. Graves 
replied that the Department would act upon a certified 
copy of the decree, and that it was unnecessary for the 
plaintiff to go to the expense of securing and serving a 
formal writ of mandamus in said case. 

Chestatee Pyrites and Chemical Cor])oration then offered 
in evidence a memorandum for the Secretarv, dated ^March 
9, 1932 signed, Edwards, Assistant Secretary, and pro¬ 
duced by respondent under notice, in which memorandum 
it is stated: 

“I suggest the following procedure: 

“1. That the Department before taking any action await 
the rendition by the Attorney General of an opinion on the 
interest question submitted to liim by this Department. 
This opinion is due almost any day now. The Solicitor 
of this Department rendered an opinion that interest must 
end !March 2, 1919. The claimants (notably the Chestatee 
claimant) allege that interest must be calculated to the 
time of the payment of the principal by the claimant, and 
this means in the Chestatee case the calculation of interest 
up to the present because the principal on which the inter¬ 
est must be calculated is up to the moment undischarged 
bv pavment. 

“2. That upon rendition of the opinion by the Attorney 
General on the, interest question that interest be calculated 
under the rule of his opinion. ’ ’ 
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87 The foregoing is the substance of all the testi¬ 
mony bearing upon the exceptions herein observed 

in behalf of defendant. 

After the closing of the testimony above given in sub¬ 
stance, argument was had and briefs filed an(i the court 
took the matter under advisement. Later, on the 7th of 
June, 1932, a memorandum was filed by the court as fol¬ 
lows : 

‘‘This is a petition to enforce a decree of this Court 
signed December 15, 1931. A rule to show cause was is¬ 
sued thereon; defendant has filed an answer, to which 
tile relator filed a traverse. Upon those pleadings testi¬ 
mony was taken in open court. 

“The real question is whether defendant as Secretary of 
the Interior has obeved said order of Decembctr 15, 1931. 

“In my judgment this question should be ahswered in 
the affirmative. 

“It follows that the relator is not entitled to further 
relief. 

I 

“Owe. The Secretary's answer shows a full compliance 
with the opinion of the Supreme Court. 

“The Supreme Court said; 

“ ‘The amount of interest that at the time of the passage 
of the Relief Act March 2, 1919 had been paid when in¬ 
curred for money borrowed and lost in producing and pre¬ 
paring to produce pyrites under specified conditions is to 
be taken into account in determining the amejunt of its 
net loss as of that date.’ 

“The Court continued; 

“ ‘And the Secretary upon consideration of ^11 the cir¬ 
cumstances and with due regard to the provisions of the 
sections amended must be satisfied and determine as a 
matter of fact that an allowance on account of such 

88 interest is just and equitable and that fhe loss is 
one for which the relator in justice anej equity is 

entitled to be reimbursed from the appropriation’ (284 
U. S. 238). I 

“In response to the rule issued to show cau^e why the 
prayers of the petition to enforce the decree shculd not be 
granted defendant states; 

“ ‘After a careful and complete review of relator’s War 
Minerals claim, and of the voluminous records c)f the War 
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Minerals Relief Commission with respect thereto, includ¬ 
ing all of the evidence submitted with respect to the claim, 
as well as the reports of examiners and auditors, and the 
various statements, arguments and briefs submitted by the 
relator, respondent ascertained as a matter of fact that 
the amount of interest that at the time of the passage of the 
act of Congress of March 2, 1919 had been paid or the obli¬ 
gations incurred by the relator for money borrowed and 
lost in producing and preparing to produce pyrites at the 
request or demand of the Department of the Interior to 
supply the urgent needs of the Nation in the prosecution 
of the World War, and for which in justice and equity the 
relator was entitled to receive reimbursement from the 
appropriation made by Congress for the payment of such 
losses, was $44,451.45. 

“ ‘The respondent thereupon proceeded with the final 
adjustment of the relator’s claim filed pursuant to the act 
of Congress of March 2, 1919, in accordance with the facts 
determined, as'aforesaid, and as a result of such adjust¬ 
ment, awarded the relator, the further and additional sum 
of $44,451.45. whicli thereafter was paid to and was actu¬ 
ally received and accepted by the relator. 

“ ‘The respondent says that through his action as afore¬ 
said, he complied fully in all res])ects with the judgment of 
the court in this case, and that nothing now remains to 
be done on his part in obedience to the said judgment.’ 

“This statement shows a compliance with both the letter 
and the spirit of the decision of the Supreme Court. 

“At the hearing there was a suggestion by plaintiff 
that defendant had not in fact made the determination as 
stated in the answer. 

“This is disposed of by TTc-sf r. Tlifchcorli, 205 U. S. 84. 
There the Court said: 

89 “ ‘Furthermore, as his decision is not a matter of 

any ]u\rticular form, his answer saying that he has 
decided the case is enough: for ev’en if he had not decided 
it before, such an answer would announce a decision suffi¬ 
cient Iv bv itself.’ 

“I do not understand that in his oral testimony Mr. Ed¬ 
wards, Assistant Secretary of the Interior, in any way 
modified or intended to modify the above quoted averments 
of the answer. 
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^^Two. In my judgment the Supreme Court \ias decided 
that the cut-off date for interest is March 2, 1^19. 

‘‘The amount of interest is to be taken into jaccount ‘in 
determining: the amount of its net loss as of that date’— 
that is, March 2, 1919. 

“It was the interest which had been actually Daid before 
March 2, 1919 and the interest agreed to be pai(^ up to that 
date tliough not yet paid. 

“The losses are to be ascertained as of March 2, 1919. 
This means the exact losses as of that date. Xo one can 
then ascertain what interest will be lost thereafter. That 
is speculative. 

“It ai)pears from the facts hereafter discusij;ed that in 
all probability i)laintiff never will be able to pay its entire 
interest-bearing debt. Its contention in effect ij^ that it is 
entitled to a permanent annual payment on its ujipaid debt. 

Three. If this question has not been decided by the Ap¬ 
pellate (’ourts but is still open for determination I agree 
with the opinion of the Solicitor of the Department of the 
Interior that a definite cut-off date was fixed for payment 
of interest and that this cut-off date does not extend be¬ 
yond March 2, 1919. j 

90 “1. The mining property might have farther de¬ 

creased in value after March 2, 1919; it conceded 
that such losses are not recoverable. Operating’ losses to 
March 2, 1919 are being claimed but no one asserts the 
right to reimbursement on this account after th^t date. 

“It is difficult to see why losses growing out of payment 
of interest after March 2, 1919 should be in different 
position. The argument is that such interest should be 
paid because the obligation to pay interest waj^ incurred 
prior to the cut-off date. But the same thing is ifue of the 
other losses mentioned. ! 

“It seems to me that Congress intended that Ihe losses 
would be ascertained as of the cut-off date; and that the 
payments would then be made in reimbursement of all 
losses which the Secretary of the Interior should Ifind were 
suffered. Congress did not undertake to pay all of the 
existing debts of the claimant. ! 

“2. Some claimants had invested their own inoney in 
the property, while others had borrowed money. I It is dis- 
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criminatory to pay interest on the borrowed money and not 
on claimant’s own investment. 

‘‘3. The relator contends that it is entitled to receive 
the full amount of its interest paid and for which it was 
obligated to pay, regardless of any cut-off date ‘short of 
the full liquidation of the obligations’ (Traverse, par. X). 

“I understand this to mean until the full liquidation by 
the relator of its interest-bearing debts. 

“I am frank to say that this contention seems logical 
if March 2, 1919 is not the cut-off date. 

“Plaintiff’s Original claim was about $914,000, included 
in which was a claim for $695,000 borrowed money. The 
loan bore interest at 6%, was due in five years, and was 
then renewed at 8%. 

91 “By 1922 claimant was jiaid in two awards a total 

of $693,000. In Law action Xo. 76,364, just affirmed 
by tlio Court of Ap])eals, this Court has directed payment to 
tlie relator of ap])roximately $105,000 more. The total ag¬ 
gregates in round figures $800,000. The remainder of re¬ 
lator's claim, or ai)out $114,000, has been definitely and 
finally disallowed. 

“It miglit be assumed, reasonably, that Congress in¬ 
tended tile ])ayment of $693,000 to be applied to the prin¬ 
cipal, thus leaving in disjiute since 1922 only the balance of 
$105,000. 


“However, relator applied about $223,000 to collection 
expenses and paid only $190,000 of said $695,000 interest- 
bearing debt, leaving un|)aid about .$500,000. 

“Belator now claims interest to Dei*ember 31, 1931 of 
$568,000. In the alternative—deiiending upon whether the 
money ])aid by relator for collection expenses should have 
been ai»])lied in payment of its losses—the relator claims 
interest of only $494,000 up to December 31 last. 

“Of course Congress did not agree to reimburse claim¬ 
ants their collection expenses. Therefore I take relator’s 
claim for interest to December 31 to be $494,000. There is 
a further claim for interest of over $100 a day since the 
first of the year, or $16,000 to date—a total of $510,000. 

“Kelator still owes unpaid interest of $367,000 (Ques¬ 
tionnaire, Ans. 24). 

“The account now stands about as follows: Interest to be 
collected from the United States, $510,000; additional prin- 
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cipal collected from the United States, $105,000; (►r $610,000. 

^‘The other side of the account would show unpaid inter¬ 
est of $357,000, and unpaid principal of :J500,000. 

92 ‘‘This would show an unpaid balances of about 
$250,000. It is reasonably apparent from the record 

that the relator is insolvent, and that it can never hope to 
pay this $250,000. Since 1923 the $500,000 debt has been 
bearin«: interest at the rate of 8%. 

“Relator\s contention is that it is entitled to collect 
interest from the United States until it had repaid in full its 
interest-bearing obligations incurred prior to the cut-otf 
date. 

“It is therefore api)arent that in addition to its pres¬ 
ent claim of $510,000 of interest it also asserts the right 
to collect on its unpaid balance of $250,000 the sum of 
$20,000 each year in perpetuity. 

“In my judgment Congress did not intend any such re¬ 
sult. The cut-off date contended for by respondeint can not 
be the correct one. 

“4. If this case involved a question of contract obliga¬ 
tion between indv'ate parties the cut-olT date might logically 
be the date of the payment of the principal los*> suffered 
bv relator. i 

“Payments were made by the United States ii^ 1919 and 
1922. On this theory each ])ayment should havcj been ap- 
l)lied in full to the reduction of tlie interest-beapng prin¬ 
cipal. It might be proper to allow interest on the whole sum 
of $800,000, to the first payment of $223,000 in 1910, interest 
on $577,000 to the next payment in 1922, and interest on 
$105,000 to the date of its payment. 

“The answer to this theory is that Congress d|d not au¬ 
thorize ])ayment of interest on the losses sufferedjby claim¬ 
ants. The payment is a gratuity, and payment c^f interest 
is authorized only as part of the losses suffered t^ the cut¬ 
off date. 

93 “The consideration which I have given to all possi¬ 
ble cut-off dates leads my mind back to the (Conclusion 

that ]March 2, 1919 is the cut-off date, and that Coijgress did 
not intend to pay among the losses suffered interep beyond 
that date. | 

“June 7, 1932. ! 

JESSE C. ADKMS, 

Justice.^ ^ 
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UNITED STATES OF AMERICA EX REL., ETC., VS. 


To the holding of the court that “The Secretary’s answer 
shows a full compliance with the opinion of the Supreme 
Court”, because the same is contrary to the undisputed 
facts and wholly without evidence to support it; and to the 
holding of the court that “In my judgment the Supreme 
Court has decided that the cut-off date for interest is March 
2, 1919”, because the same is contrary to the statute passed 
March 2, 1919 and amendments thereto and contrary to the 
decision of the Supreme Court on the former appeal of this 
case; and to the findings and conclusions of the court in the 
above quoted memorandum, because the same are contrary 
to the law and the undisputed evidence, relator, Chestatee 
Pyrites & Chemical Corporation excepts and the exception 
is allowed and because the matters and things hereinbefore 
recited are not matters of record, in order to make the same 
a y)art of the record herein, which is hereby ordered, 
so that the relator, Chestatee Pyrites & Chemical (Corpora¬ 
tion, may have its case reviewed on appeal, said relator, by 
its attorneys, moves the court to sign and seal this, its bill 
of exce])tions, to have the same force and effect as if each 
and every one of said excei^tions had been separately signed 
and sealed, which motion is granted by the court; and there¬ 
upon, the relator tenders this, its bill of exceptions and re¬ 
quests tlie court to sign and seal the same, which is 
94 accordingly done, now for then, this 16th day of June, 
1932. 

JESSE C. ADKINS, 

Justice. 

Approved: 

MARVIN SMITH, 

EDCAR WATKINS, 

Attorneys for Chestatee 

Pyrites du Chemieal Corporation. 


Service of a copy hereof acknowledged and time of tiling 
waived, June 16/32. 


0. H. GRAVES, 

Of Counsel for Ray Lyman Wilbur, 

Secretary of the Interior. 


95 [Endorsed:] Supreme Court of the District of Co¬ 

lumbia. At Law. No. 76361. United States ex rel. 
Chestatee Pyrites & Chemical Corporation v. Ray Lyman 
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Wilbur, Secretary of the Interior. Bill of exceptions. Wat¬ 
kins, Asbill & Watkins, Attorneys-at-Law, Atlanta, Georgia. 
Court of Appeals, District of Columbia. Filed Aug. 3,1932. 
Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5760. United States of America ex rel. Chestatee 
Pyrites & Chemical Corporation, appellant, vs. Ray Lyman 
Willnir, Secretary of the Interior. Court of Appeals, Dis¬ 
trict of Columbia. Filed Aug. 3, 1932. Henry ^V. Hodges, 
Clerk. 
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IN THE 


I 

Court of Appeals of the District of Columbia 


NO. 5760 

SPECIAL CALENDAR 


UNITED STATES OF AMERICA, ex rel. CHESTATEE 

PYRITES & CHEMICAL CORPORATION, 

1 

Aj^pellant, 


versus 


RAY LYiVLAN WILBUR, Secretary of the Inteiior, 

Appellee. 

THE STATUTES. 


By act of October 5, 1918, (see essential substance thereof, 
Appendix A hereto), the United States bound itself to make 
just compensation where mineral properties were tiken over 
for the purposes of the War. As this act could not b^ enforced 
and as losses had been incurred on the expectation] that this 
law would protect which expectation was strengtnened by 
requests and demands from the government, the act of March 
2, 1919, by Section 5 thereof (see Appendix B herqto), gave 
to claimants situated as is the appellant here, thd right to 
have an award for net losses suffered by reason of “expendi¬ 
tures so made or obligations so incurred.” 

I 

ANALYSIS OF QUESTIONS INVOLVED, j 

In the 1919 Act the Congress sought to comply with the 
obligation to make “just compensation” by providing for 
the payment of the losses of those who in response to the 
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appeals of the Secretary of the Interior had produced, or 
prepared to produce, war minerals for the Federal Govern¬ 
ment. This legislation, familiar to this Court, basicly and 
broadly requires that those w’ho through the persuasion of 
the Secretary of the Interior had been induced to come to the 
aid of the Government in this respect in the great national 
crisis shall be made whole. Since that time relator herein, 
now appellant, has been vainly endeavoring to obtain from 
the Interior Department that “just compensation'' pro¬ 
vided for it by federal law. Congress has criticized the methods 
of the Department of the Interior in administering this law 
and has enacted further legislation evidencing a determina¬ 
tion to force the Interior Department to proceed with such 
fair adjustment. A full history of this legislation is obtain¬ 
able from appellant's brief in this Court when this issue was 
here before. 

By the Act of 1929 Congress conferred jurisdiction upon 
the courts to control the legal interpretation of the statute 
by the Interior Department. 

Prior litigation involving this issue is as follows: The 
first decision in our favor is reported in 54 App. D. C. 380, 
298 Fed. 839. That case was taken to the Supreme Court 
of the United States, 267 U. S. 185. The Supreme Court 
having held that jurisdiction did not exist, a statute con¬ 
ferring jurisdiction having been passed, this suit was filed. 
You again considered the question and followed your former 
opinion (60 App. D. C. 62, 47 Fed. (2d) 424). That case was 
affirmed by the Supreme Court of the United States, 284 U. S. 
231. On December 15, 1931, (R. 35) a final decree was entered 
herein directing the Secretary of the Interior to proceed with 
the adjustment of the appellant's loss for interest on borrowed 
money in accordance with the law as stated both by this 
Court and the Supreme Court of the United States. 

The Fourth Section of the Act of 1929 provides that upon 
the final determination of a case thereunder the judgment 
or decree shall be certified to the Secretary of the Interior 
“whereupon the Secretary of the Interior shall proceed with 
the final adjustment of said claim in accordance with the law 
as construed by the court in such judgment or decree." 
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The final decree was certified to the Secretary of the In¬ 
terior and according to the contention of the appellant he 
did not proceed with the adjustment of the claim ^in accor¬ 
dance with the law as stated in the judgment or decree, but 
proceeded upon another and different theory of law, to-wit: 
the theory that the War Minerals ReUef Legislation estab¬ 
lished an absolute cutoff as to interest paid and | obligated 
to be paid on borrowed money at the date of March 2, 1919, 
and that no interest paid or accrued after that dat^ could be 
repaid to the claimant as compensation under the War Min¬ 
erals Relief Legislation. 

Thereupon this proceeding was instituted to force the 
Secretary of the Interior to comply with the decree tlieretofore 
entered in this case and to compel him as required by the 
Fourth Section of the Act of 1929, to make a final adjustment 
of the claim “in accordance with the law as construed by the 

. > > I 

court. j 

The answer of the Secretary of the Interior, in support of 
which he offered no testimony, to the rule issued to secure 
the enforcement of the decree is twofold: First: |That the 
law sets up a cutoff of all obligations to pay inteifest as of 
Maich 2, 1919; and that as the decree herein musj: be con¬ 
strued in connection with the law such a legal cutpff existed 
and that when the Secretary, as a matter of law, cutoff obliga¬ 
tions as of March 2, 1919, he was complying with the law as 
construed by the court; and, Second: That he had determined 
as a matter of fact that interest was to stop as of March 2, 
1919, and that therefore his decision could not be reviewed 
as it was a finding of fact and not of law. The trial Justice 
wrote a memorandum opinion, to the findings in which ex¬ 
ceptions were taken (R. 87ff.). The order of the trial court 
shows that testimony was submitted only by relator and 
that the court based its order on such testimony jand the 
pleadings (R. 79). Exceptions to the findings in the court’s 
opinion were reserved. (R. 92). 

ASSIGNMENT OF ERRORS. 

The assignment of errors (R. 79 to 80) is based on ^he facts 
iust stated and shows that the questions for determination 
herein are the two arising on the Secretary’s answer. | 
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Specifically, the assignment alleges error: 

1 . 

In holding and adjudging contrary to the undisputed evidence 
that respondent, the Secretary of the Interior, had ascertained 
as a fact or as a matter of justice and equity that the interest 
due appellant stopped as of March 2, 1919. 

2 . 

In holding and adjudging that the response to the petition 
to enforce the judgment of December 15, 1931, must be ac¬ 
cepted as true notwithstanding that the claim therein that 
respondent had found as a fact that interest stopped on 
March 2, 1919, was contrary to the undisputed evidence. 

3. 

In holding that allegations of the response must be accepted 
as final notwithstanding undisputed evidence contradicted 
such answer. 


4. 

In holding, as a matter of law, that the obligations to pay 
interest on borrowed money paid and subsequently lost by 
appellant, ended on the second day of March, 1919. 

5. 

In holding, as a matter of law, that because of the deci¬ 
sion of the Supreme Court of the United States in this cause 
on prior appeal, that interest on money borrowed by appellant 
and subsequently lost, could not be paid beyond the date of 
March 2, 1919. 

6 . 

In refusing specifically to direct the Secretary of the In¬ 
terior to conform to the decree of the Supreme Court of the 
District of Columbia entered herein on the 15th day of Decem¬ 
ber, 1931, by considering interest on obligations incurred 
prior to November 11, 1918, beyond March 2, 1919, the un¬ 
disputed evidence showing and the Secretary finding that 
obligations to pay such interest beyond Maich 2, 1919, ex¬ 
isted. 
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7. 


In denying appellant relief prayed for herein iif its peti¬ 
tion to enforce the decree of December 15, 1931. j All these 
errors are insisted on but they are discussed in summary. 


The Questions Involved. 

Summarized, these assignments raise but two cjuestions: 
First, the claim of the Secretary that he had detennined the 
question as one of fact; second, the claim of the Secretary 
that under the law interest must stop March 2, 19l!9. These 
two comprehensive questions will be discussed separately. 

SECRETARY’S RULING IS ONE OF LAW AND NOT ONE 

OF FACT. 


The portion of the answer which stated that the jSecretary 
had determined as a matter of fact that interest 's^as to be 
cutoff on this claim on March 2, 1919, was traversed by 
relator. Attention was called by the relator’s cpunsel in 
open court to the fact that the Secretary’s answeil was not 
verified, and thereupon Mr. John H. Edwards, [Assistant 
Secretary of the Interior, was called upon by the Assistant 
Solicitor for the Interior Department to verify th<j answer, 
which he accordingly did. 

Immediately appellant called Mr. Edwards to the stand 
as a witness. Having verified an answer stating that the 
Secretary of the Interior had determined this matter as a 
question of fact Mr. Edwards plainly, distinctly, emphatically 
and categorically testified that the Secretary had done nothing 
of the kind. The testimony of Mr. Edwards was not con¬ 
tradicted in any way but was further confirmed b^ written 
evidence (see R. 82-84). The Secretary himself wrote a 
letter to the President of the United States Senate dated 
March 16, 1932, in which he said, in part: I 

“While waiting for the opinion of the Attorney! General 
(not yet received), George L. Pratt of the Chestatee 
Company, and Lee Ashcraft, the chief creditor, re¬ 
quested that the interest be computed to March! 2, 1919, 
and paid, without prejudice to either side, and o^ Maich 
14th the Secretaiy ordered this to be done.” (^. 85). 
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The two defenses asserted by the Secretary of the Interior 
cannot both be true. They are in effect mutually exclusive 
of each other. Having determined as a matter of law that 
interest was by law cutoff on the designated date, there was 
no occasion for him to have determined the same question as a 
matter of fact. It is not believed by the counsel filing this 
brief that Mr. Edwards could have understood the purport 
of the answer which he verified. We are compelled to call 
attention to the inconsistency of his verifying the answer 
and then immediately testifying to a categorical contiadic- 
tion thereof, but in doing so we wish to make a record before 
the court of our own opinion that Mr. Edwards had not under¬ 
stood the purport of the answ’er and of our own confidence 
in his integrity and veracity. 

The actual facts as to how the matter was determined 
by the Secretary of the Interior aie as follows: 

OPINION OF THE SOLICITOR OF THE DEPARTMENT 
AND OF THE ATTORNEY GENERAL. 

After the decree in this case was rendered on December 
15, 1931, the Secretary submitted to the Solicitor of the In¬ 
terior Department the question of w^hether as a matter of 
law the interest to be compensated w’as cutoff by law on 
March 2, 1919; and the Solicitor for the Interior Department 
rendered an opinion that as a matter of law it was so cutoff. 
(R. 52ff.). 

The Secretary then asked the same question of law of the 
Attorney General. Using different reasoning the Attorney 
General reached the same conclusion of law as did the Solic¬ 
itor of the Interior Department. (R. 57ff.). 

The Solicitor stated that it w’as too clear for argument 
that the Supreme Court of the United States had determined 
as a matter of law that interest stopped March 2, 1919. The 
Attorney General was equally certain that the Supreme Court 
of the United States had not considered or passed upon such 
question of law. He then added that it was the unanimous 
view of his department that the law did stop interest as of that 
date, but that he felt that the matter should be submitted 
to the courts for decision of the legal question. 
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It is important to note definitely, however, that both legal 
advisers of the Secretary advised him as a matter of law 
that interest stopped on such date, and the award Dy him was 
made on this legal basis. The contrast, however, ir the advice 
given by the Solicitor and the Attorney General is striking 
and is disclosed by the following parallel: 


SOLICITOR OF THE 
INTERIOR DEPARTMENT. 

“The language used by the 
Supreme Court in the above 
quoted paragraph from its de¬ 
cision is precise and unambigu¬ 
ous. I see no rational ground 
for doubt or conjecture as to 
what the court meant. To at¬ 
tempt to make it plainer would 
be like an attempt to reason upon 
a sum in simple arithmetic. 
Literally read the court’s de¬ 
cision holds that the date of the 
passage of the relief act denotes 
the ultimate date to which in¬ 
terest may be computed as an 
allowable item of loss there¬ 
under.” 


ATTORNEY GENERAL’S 

OPINION. 

1 

“However it is t^o plain for 
serious argument that the opinion 
of the Supreme Co4rt does not 
settle the point in favor of the 
claimant and that the Supreme 
Court is in a position where 
it can say that the specific ques¬ 
tion as to interest atcrued after 
March 2 , 1919 , was | not argued 
before it or considereil.” 

Again: 

“The unanimous opinion of 
those who have corsidered the 
question here in the Department 
is that the Mineral Relief Acts 
properly construed require a cut¬ 
off as of March 2 , I 919 , on all 
losses, and require the determina¬ 
tion as of that date df the losses 
suffered, if tAe Supreme 

Court intended to deal with the 
question at ally it intended to ex¬ 
press that conclusiop, and cer¬ 
tainly its opinion j does not 
amount to a decision the other 
way.” (Italics ours.^ 

Again: 

“It is obvious that because of 
the amounts involved this ques¬ 
tion requires judicial decision and 
that any expression |of opinion 
by me on the law wojuld not set 
the matter at rest or satisfy the 
claimants.” 
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It is regrettable that the Interior Department did not 
see fit to acquiesce in the fair statement made by the Attorney 
General that this question of law should be submitted to a 
court, but attempted to hide the legal question under an un¬ 
founded claim of a decision of fact. 

Only An Issue of Law Is Here Involved. 

Having received these two opinions that as a matter of 
law interest was cutoff on that date the Secretary gave no 
consideration to any facts relating to interest after that date 
but simply followed, as a matter of law, these two rulings 
and cutoff interest at that date. Mr. Edwards’ testimony in 
this respect is perfectly clear: 

“I understand that if the law permits and directs the 
calculation of interest after March 2, 1919, that calcula¬ 
tion will be made, and that interest will be allowed. 

“It has been decided it ends March 2, 1919, and if we 
are in error in our law, we will at once make the calcula¬ 
tion in accordance with the law.” (R. 84). 

The court will bear in mind that this evidence was given 
after the answer was filed and purported to cover everything 
that the Interior Department had done. The actual adminis¬ 
tration of this law was under Mr. Edwards. Language cannot 
make more clear than the testimony does the fact that the 
cutoff of interest on March 2, 1919, had been made solely 
because the legal advisers of the Department had advised 
the Secretary that such was the law. No decision of fact on 
this point has ever been made by the Secretary. The statement 
in his answer that he had so decided it was traversed, and 
without contradiction shown to be untrue. 

In saying that the answer made on behalf of the Depart¬ 
ment of the Interior is untrue, we are but accepting the sworn 
testimony of the Assistant Secretary Mr. Edw'ards. It is not 
necessary that we offer any explanation of this extraordinary 
situation but if one were necessary the records of this court 
supplies the facts from which it can be deduced. The history 
of litigation under the War Minerals Relief Act (see this case 
on former appeals, 54 App. D. C. 380, 60 App. D. C. 62, 284 
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U. S. 231) shows that the Interior Department has from the 
start been unsympathetic with the efforts of the Congress 
to make ‘‘just compensation'’ to those who lost in complying 
with the requests of the Government, requests wliich under 
the exigencies of war were demands that could but pe obeyed. 

The same effort was made by the Department of the Interior 
in Docket 5639 wherein appellant was appellee. Tliere (R. 27 
in that Docket) the appellee here pleaded: ! 

“The Secretary of the Interior determined, therefore, 
as a matter of fact that the amount of the taxCs in ques¬ 
tion had not been lost to the relator by reason of pro¬ 
ducing or preparing to produce pyrites." j 

This court charitably ignored this claim that a Imatter of 
law was a matter of fact and in the application foij certiorari 
in that case, the Honorable the Solicitor General of the 
United States did not question the propriety of tl^e decision 
of this court that the taxes were payable as a matteif of law. 

October 5, 1932, is the fourteenth anniversary of the promise 
of the Congress to make “Just compensation" and ii: will soon 
be fourteen years since the Congress authorized the Secre¬ 
tary “to adjust, liquidate and pay * * * net lo:>ses" and 
said to him: | 

“The said Secretary shall make such adjustrhents and 


payments * * * as he shall determine to be 
equitable." 


just and 


On March 25, 1920, over twelve years ago, a Conjmittee of 
the Congress criticized the Department of Interioj* (Report 
of Com., brief, pp. 28, 29 on the former appeal by this appel¬ 
lant, then appellee. Docket 5639) and eleven year^ ago en¬ 
acted the Act of November 23, 1921, saying in n^andatory 
language that claimants 

“shall be reimbursed such net losses as they may have 
incurred and are in justice and equity entitlec. to from 
the appropriation of said act." 

Comment from us is unnecessary! 

In the memorandum opinion of the learned trial justice, 
(R. 87ff.), he refers to the case of West v. Hitchcock, 205 
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U. S. 80, and, we respectfully submit, misapplies that decision. 
He seemingly holds that when the Secretary erroneously 
says in an answer a thing is true, that law is fact, there is no 
remedy to correct such erroneous statement. In this he over¬ 
looked that here a traverse, not a demurrer, was filed to the 
response. (See for correct rule: United States v. Fisher, 
222 U. S. 204, 209; Ex parte Newman, 14 Wall. 152, 166). 

In Ex parte Newman, above, the Supreme Court, begin¬ 
ning at page 166, discussed the practice with reference to 
proceedings fon mandamus and it is there said in substance, 
that where the respondent alleges matters in avoidance of 
the charge made and where such matters are denied by the 
relator, they must be proved by the respondent. Here, re¬ 
spondent below’, appellee, did not specifically deny the allega¬ 
tions of fact of the relator but did take issue on the law and 
State matters in avoidance which might be construed as in 
conflict with the allegations of relator. However, not only 
did respondent not prove his allegations in avoidance, these 
were specifically and definitely traversed and disproved as 
shown above. 

IF APPELLEE HAD RENDERED A DECISION ON THE 

FACTS AS CLAIMED, SUCH DECISION WOULD HAVE 
BEEN ARBITRARY AND CAPRICIOUS. 

The trial justice correctly quotes from the opinion in the 
Hitchcock case '(R. 87), but that quotation must be considered 
in connection with the whole opinion. There was a specific 
allegation that the Secretary had decided the case, the date 
of the decision was given and that decision was put in evidence. 
Here no date of a decision was given, no decision produced, 
and the Assistant Secretary in charge of the matter specifically 
testified that none was rendered. In the present case, even 
if the answer were treated as a decision by the Secretary the 
proof of Mr. Edwards shows that no consideration whatever 
has been given'to any matter of fact relating to interest after 
March 2, 1919, and that the Secretary’s decision, whether 
embodied in the answer in his behalf or elsewhere, to cutoff 
interest on that date was reached solely and exclusively 
because the legal advisers of the Department had declared 
this to be the law. Any decision made by the answer is. 
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therefore, regardless of the language used, nothing but an 
application of what the Department accepted to be a legal 
principle. If that legal principle is not the correct principle 
of law as decreed by the judgment herein, then the: Secretary 
has not proceeded to the final disposition of the case “in 
accordance with the law as construed by the courd*' What¬ 
ever disposition he has made (either in the answer or other¬ 
wise), according to the undisputed testimony, is in accor¬ 
dance with some other theory of law. 

Stated otherwise, whether the theory of law declared by 
the Attorney General is the same theory of law decreed by the 
court is itself a question of law. Whether the Secretjary of the 
Interior, in carrying out the Attorney General’s opinion that 
the law stopped interest March 2, 1919, had made an adjust¬ 
ment in accordance with the law as decreed by f:he court, 
is but a question of law. If the Attorney General’s ruling, 
which the Secretary merely follow’ed and applied, is not in 
accordance with the law and the decree of this court, then the 
Secretary has not carried out the decree. 

The courts themselves will determine whether he has obeyed 
the decree. If the right to do this can be destroyed by what 
is show’n without dispute to be a false statement in an answer, 
that the matter had been decided as a question of fact, then it 
is w’ithin the power of the Interior Department to nullify 
entirely the Act of 1929. The trial Judge himself adjudged 
here that the Secretary had correctly decided the laljo (R. 78). 

It would, of course, be assumed ordinarily that no great 
weight could be given to an argument based on the power of 
one of the great Departments of the Government to nullify 
the right of review^ created by law by making a false answer. 
Usually it w^ould be supposed that such an arguraent was 
improvidently made, because no Department of the Govern¬ 
ment should seek to evade the jurisdiction of the courts. 
In point of actual fact, how'ever, this record shows, without 
dispute that this is exactly what has occurred in the present 
case. 

It is submitted that the court cannot be rendered jmpotent 
to enforce this decree in this manner. We are not I deprived 
of the power to seek the judgment of this court as tc^ whether 
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the legal advisers of the Secretary of the Interior were correct 
in ruling that the decree and the statute as a matter of law 
cutoff interest March 2, 1919. We therefore approach that 
question. 

The record in this case shows conclusively that no question 
of fact, on the issue here involved, has ever been determined 
by the Secretary. If the trial judge were correct in treating 
the answer as itself a determination of this matter as one of 
fact (notwithstanding the subsequent testimony of Mr. 
Edwards) the .record shows that such determination was 
purely arbitrary and capricious. This court recognizes that 
where discretion is vested in an executive officer, if it is exer¬ 
cised in an arbitrary and capricious manner, his action will 
be reviewed by the court. 

Hines v. Welch, 23 Fed. (2d) 979. 

Hines v. Starnes, 26 Fed. (2d) 997. 

In Silberschein v. United States, 266 U. S. 221, the Supreme 
Court announced the doctrine that generally a discretionary 
power to find facts would not be controlled by the court, 
but announced the following exceptions: 

“Unless the decision is wholly unsupported by the evidence 
or is wholly dependent upon a question of law, or is seen 
to be clearly arbitrary or capricious.” 

This is the recognized rule. 38 C. J. 598, et cit. 

It can not be reasonably contended that this record shows 
any decision of any question of fact. If it did, however, such 
decision would be recognized as wholly governed by a prior 
erroneous ruling of law which can be reviewed, or else as 
arbitrary and capricious. Heretofore, as this record shows, 
where the Department of Interior has made findings of fact, 
claimant has been given opportunity to discuss before the 
Department objections thereto. Here it claimed that findings 
are made in an answer in court. If such a claim were true 

I 

such a finding would be capricious. 


12 



DECREE IS CONTROLLING AND DOES NOT AUTHORIZE 

CUTOFF. j 

The response herein criticizes us for referring tb the final 
adjudication of the trial court as a “decree/^ TlJe verbiage 
is not vital, but inasmuch as the Act of 1929, uiider which 
we are proceeding, terms a final determination liinder that 
act a ‘"decree” we will continue to use the language of the 
statute. ! 

The basic question herein is what this decre^ requires. 
Only indirectly is the interpretation of the Act of 1919 in¬ 
volved.* In another portion of this brief we will point out that 
the decree as construed by us is in fact in accord wi^h the Act 
of 1919. But, if it were not—that is to say, if the cdurt should 
now think that the decree gave the relator broader rights 
than were granted by the Act of 1919—the de^ee would 
nevertheless be binding upon the respondent. This court, 
Hines v. Welch, 23 Fed. (2d) 979, 984, citing authorities said: 

“The doctrine as to res judicata in federal jurisdictions 
is well stated in Southern Pac. Railroad v. U* S., 168 
U. S. 1, 18 S. Ct. 18, 42 L. ed. 355. In the t>pinion in 
that case Mr. Justice Harlan said: 

“ ‘The general principle announced in numerous cases is 
that a right, question or fact distinctly put in issue and 
directly determined by a court of competent jurisdiction, 
as a ground of recovery, cannot be disputed in a subse¬ 
quent suit between the same parties or their privies; and 
even if the second suit is for a different cause! of action, 
the right, question or fact once so determined must, as 
between the same parties or their privies, be taken as con¬ 
clusively established, so long as tne judgment the first 
suit remains unmodified.* ** 

The Attorney General says, with pardonable colloquialism, 
that this issue “stuck out like a sore thumb** and in this 
respect he is correct. (R. 61 and see details, R. o7 to 40). 
In his application for certiorari on the former appeal in this 
case the Solicitor General, at page 10, said: i 

“The amount claimed for interest would be lincreased 
and possibly doubled if computed to the date of settle¬ 
ment.** (R. 38). 
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The learned Solicitor did not then, theretofore or thereafter 
claim any cutoff and now to make such claim is wholly incon¬ 
sistent with the appellee's former contentions. When the 
decree conforming to the law as stated by this and the Supreme 
Court was entered it was approved as to foim by the Assistant 
Solicitoi for appellee. (R. 36). 

As heretofore pointed out, the fourth section of the Act of 
1919 provides that when the court has entered a decree con¬ 
struing the act the Secretary of the Interior shall proceed 
to final judgment “in accordance with the law as construed 
by the court." The whole purpose of the proceeding under 
the Act of 1929 is to obtain a binding construction of the 
Act of 1919. After this construction is obtained the Secretary 
of the Interior is concluded. He cannot again test his views 
as to the legal meaning of the Act of 1919 by the simple proc¬ 
ess of refusing, to follow a decree which construes that act 
in a manner that he does not approve. 

While this position is too clear for argument it embodies 
an idea which seems never to hav’e occurred to the legal ad¬ 
visers in the Department of the Interior. When the Secretary 
inquired of the Solicitor of the Interior Department what he 
should do with regard to the decree in this case his inquiry 
brought a response from the Solicitor of the Interior Depart¬ 
ment which wholly disregarded any reference to the decree 
actually rendered herein but confined itself to a discussion 
of the original views of the Solicitor without reference to the 
decree. (^R. 52ff.). 

Thereupon, when the Secretary addressed an inquiry to 
the Attorney General for advice as to what he was to do, 
three questions were propounded to the Attorney General 
which presumptively were prepared by the legal advisers of 
the Interior Department. Xo one of these questions makes 
any reference to; what the Secretary is required to do by the 
decree herein. Each of the questions treats the matter as 
an oristinal inquirv as to the meaning of the Act of 1919. 
(R.57ff.). 

The Attorney General’s opinion, following at the point 
referred to, plainly recognizes that the controlling question is 
the meaning of the decree. He treats the decree as ambiguous 


14 



and refers to his view as to the meaning of the Act cjf 1919, ap¬ 
parently for the purpose of clarifying an ambigtjity in the 
decree. If the decree were ambiguous this proces^ would be 
admissible. We, therefore, in a later part of this!brief take 
issue with the construction of the Act of 1919 announced (but 
not argued or discussed) by the Attorney Generalis opinion. 
It is respectfully insisted, however, that the decree is not 
ambiguous in the particular respect. 

The portion of the decree involved is that which commands 
the Secretary of the Interior as follows: 

“forthwith to proceed to ascertain the amount of in¬ 
terest that, at the time of the passage of the act of Con¬ 
gress of March 2, 1919, Chapter 94, had been paid or the 
obligations incurred by the relator for money borrowed 
and lost,” etc. (R. 44). j 

I 

There is no portion of the decree which sets up an^^ cutoff of 
any kind as of March 2, 1919, and this language i^ the only 
limitation on what shall be paid. 

The limitation established by this portion of the decree 
is perhaps as plain as language can make it. It is limited to 
interest w’hich was either (1) “paid” or (2) “the obligation 
incurred.” There is nothing in the language which remotely 
suggests that the interest must also have accrued on the 
statutory date. 

The facts are undisputed. Before November 12, 1918, 

relator had incurred obligations for interest on loans running 

five years in the future (R. 79). The money had been lost 

and the obligation to pay in the future this interesj: on such 

loans had been fully and legally incurred under the! specified 

conditions of the Act of March 2, 1919. The plain language 

of the decree required that the interest lost on such then 

incurred obligations should be paid. It is not afnbiguous 

in anv wav. 

0 0 

It is at this point wholly unnecessary to consideit detailed 
problems of accounting as to how partial payments made by 
the Government from time to time on this claim should have 
been applied with respect to interest bearing obligations. 
Various methods of such application are suggested in the 
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opinion of the trial judge. (R. 77). These are immaterial 
here. It is sufficient now to point out that under any possible 
theory of application there would still remain a substantial 
amount of interest which the relator lost because of these 
obligations already in force (that is, already “incurred”)* 
In Appendix C, although we deem the matter immaterial 
here, we are endeavoring to clarify the confusion on the sub¬ 
ject of these applications which the answer of the respondent 
seeks to inject into the case. For the presentation of the basic 
law problem, however, it is sufficient to point out that there 
is no possible theory of applying payments suggested either 
in the answer or in the opinion of the trial judge which would 
not leave a substantial amount of interest still unpaid, spring¬ 
ing out of these original obligations which the relator had 
already incurred. 

When, therefore, the respondent refused to ascertain the 
interest for which the relator had incurred obligations to 
pay prior to and within the specified conditions of the Act of 
March 2 , 1919, and which ran beyond that date, he simply 
refused to comply with the decree. Stated in the language 
of the Act of 1919, he refused to “proceed with the final ad¬ 
justment of the I relator’s claim in accordance with the law as 
construed by the court.” Hence, this proceeding to require 
a compliance. The decree conforms to the issues decided. 

In discussing the final decree it remains only to point out 
that it was in exact accordance with the issue between the 
parties as uniformly presented by the proceedings in this case. 
The relator brought this suit to require the respondent 

“to take jurisdiction of the claim and to adjust and pay 
relator’s net losses, consisting of interest paid on borrowed 
money and obligations incurred to pay further interest 
thereon.” (R. 6). 

The decree is final and unambiguous and followed the opinion 
of the Supreme Court. The Supreme Court said: 

“The amount of interest that at the time of the passage 
of the Relief Act March 2, 1919, had been paid or in¬ 
curred by relator for money borrowed and lost in producing 
and preparing to produce pyrites upon the specified 
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conditions is to be taken into account in determining 
the amount of its net loss as of that date. It Constitutes 
a part of relator's expenditures and cost of the under¬ 
taking and so is within the terms of the section as amended. 
United States v. New York, 160 U. S. 598, 621-^624.” 

The attorneys for the Department of the Interior jiave relied 
upon the language “at the time of the passage ofj the Relief 
Act March 2, 1919," but have ignored the use of the word 
“incurred" in the quotation above. The Suprelme Court 
did not mean and could not mean that obligations incurred 
after November 12,1918, and prior to March 2, 1919, would be 
paid because such a holding would have extended the language 
of the statute. What the Supreme Court did say ai^d what is 
its only possible meaning, we submit, is that interest that had 
been paid or incurred “upon the specified conditions" of the 
Act of March 2, 1919, must be taken into account. The 
opinions of the Solicitor and the Attorney General change 
“incurred" to “accrued" and strike out from the opinion of 
the Supreme Court “specified conditions." The only change 
the Supreme Court made in the opinion of this court was to 
state, in substance, that merely to pay interest did not entitle 
a recovery and that it must be shown that the obligation 
incurred was at the instance of one of the specified govern¬ 
mental agencies. Here the particular obligation incurred as 
shown above, was at the request and upon the insistence and 
with the aid of the Secretary of the Interior. So th^ caution¬ 
ing remarks of the Supreme Court under the facts of this case 
do not in any wise change the opinion of this court. 

The decree also follows the decision of this courj:. When 
this case was first before this court. Work v. United States, 
54 App. D. C. 380, 298 Fed. 839, 842, you stated: 

“Being, therefore, an element of the expenses jincurred, 
we think that in equity and justice the interest paid or 
obligated to be paid in this case should be Allowed." 
(Italics ours.) j 

Here you broadly stated that interest obligated to be paid 
should be allowed. You did not say interest obligated to be 
paid to March /p/p, but you used the obligation to pay as 
measuring the Government's responsibility. 
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In the second case, 47 Fed. (2d) 424, 60 App. D. C. 62, 
decided in 1931, you quoted what you had said in the first 
case and in stating the issues, said that the prayer of the ap¬ 
pellant here was that the Secretary of the Interior be directed 

“to take jurisdiction of the claim and to adjust and pay 
relator's net losses, consisting of interest paid on borrowed 
money and obligations incurred to pay further interest 
thereon'^ (Italics ours.) 

Here you again made no limitation but referred to the obliga¬ 
tions to pay further interest; that is, interest that had not 
been paid. Throughout the record in both the former ap¬ 
peals, as in this appeal, the issue was clearly made that ap¬ 
pellant claimed the right to be paid the losses that it had suf¬ 
fered for interest paid and the obligations that it had incurred 
to pay further interest and continuing interest for the money 
that it had borrowed. .As shown abov^e (R. )the Solicitor 
General in the former case used as an argument why certiorari 
should be granted the claim that “interest would be increased 
and possibly doubled.” Thus relator was seeking all of its 
interest losses which had accrued or were to accrue under 
obligations already incurred. Relator treated all of these 
losses as of the same class. The respondent throughout has 
accepted this issue as tendered. If the respondent felt that 
there was a difference ot the kind now suggested the state 
of the pleadings manifestly placed the legal and ethical duty 
and obligation upon him to invoke from the court a ruling in 
such respect. No such action was taken, however. The re¬ 
spondent had never, until after December 15, 1931, claimed 
or intimated the claim that there was any cutoff of obliga¬ 
tions short of the total obligation. It is now too late for the 
respondent to raise this issue. 

THE DECREE IS IN .ACCORD VHTH THE ST.4TLTE. 

In point of fact the decree in allowing interest on contracts 
already in force March 2, 1919, and incurred, as said by the 
Supreme Court, “upon the specified conditions” thereof 
does not allow to appellant any more than is given it by the 
War Minerals Relief statutes. 
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These statutes were intended broadly to pay | just com¬ 
pensation to those who had responded to the Goy'ernment’s 
appeals. It was the intention to pay all losses so! sustained. 
In construing a similar statute in United States v. New York, 
160 U. S. 598, speaking for the Supreme Court, Mr. Justice 
Harlan, at page 620, said: 

“It would be a reflection upon the patriotic inotives of 
Congress if we did not place a liberal interpretation upon 
those acts, and give effect to what, we are not | permitted 
to doubt, was intended by their passage.'’ I 


He further said: | 

“Liberally interpreted, it is clear that the acts * * * 
created on the part of the United States an obligation to 
indemnify the states of any costs, charges, and expenses 
properly incurred for the purposes expressed id the Act 
of 1861, the title of which shows that its object was ‘to 
indemnify the states for expenses incurred b>f them in 
defense of the United States.’ ” 

The law under which relator claims as said by the: Supreme 
Court in Stewart v. Kahn, 78 U. S. 11 Wall. 493, 504, where 
was construed another statute similar in purpose “is a remedial 
one and should be construed liberally to carry outj the wise 
and salutary purposes of its enactment.” | 

“Just” as was said by Mr. Justice Brewer, in Moijiongahela 
Navigation Company v. United States, 148 U. S. 312, 326, 
is an “emphatic” term, when used as in the controllidg statute 
here, and means that the compensation 

“must be a full and perfect equivalent for the {property 
taken.” ! 


Again in the same case the learned justice said: 

“And in this there is a natural equity which commends 
it to every one. It in no wise detracts from the power of 
the public to take whatever may be necessary for its 
uses,* while, on the other hand, it prevents the public 
from loading upon an individual more than I his just 
share of the burdens of the government, and ^ays that 
when he surrenders to the public something njiore and 
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different from that which is exacted from other members 
of the public, a full and just equivalent shall be return¬ 
able to him/' 

Following these authorities this court and the Supreme 
Court have held that interest on borrowed money is a loss 
within the meaning of the Statute. 

It is said, however, that as the interest did not accrue and 
become payable until after March 2, 1919, it w^as not a loss 
on March 2, 1919, even though on that date the petitioner 
was under binding contracts to pay such interest which it 
could repudiate in no legal manner. This doubtless is what 
is meant by the opinion of the Solicitor of the Department that 
the Act looks to the past and compensates only for losses then 
incurred. The argument, however, overlooks the fact that 
petitioner was on that date definitely committed to pay this 
interest just as fully as it was under obligation to pay the 
principal of the debt. 

The Statute authorizes the Secretary to pay his “expenses 
incun'cd''* and to pay claimants’ “obligations incun\’d'" 
The word incurred has the same meaning in both places and 
it is just as logical to say that expenses of the Department 
must be cutoff as of March 2, 1919, as to say that “obligations” 
must be cutoff on that date. 

The principal had been borrowed and lost; it had not been 
paid on March 2, 1919, and was not then due. Petitioner was 
under an inescapable obligation to pay this principal, and the 
lost principal is admitted to be a loss within the Act. There 
is, however, no possible distinction as to the interest. Peti¬ 
tioner was just as much obligated on that date to pay the in¬ 
terest as it was to pay the principal. Principal and interest 
together constituted the aggregate which petitioner was under 
contract to pay. All of it was a loss, since the w’hole prin¬ 
cipal represented a loss. If the fact that the interest w^as not 
payable at that time would keep petitioner from being com¬ 
pensated therefor then for a similar reason petitioner could not 
be compensated for the principal which, of course, no one con¬ 
tends. 

The same reasoning answers the theory of the learned trial 
judge that unless interest is cutoff by refusing to allow that 
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which accrued after March 2, 1919, then, as suggested in 
his opinion, there would be no cutoff. We poin^ out with 
deference that this conclusion does not follow. The cutoff 
is when the obligation ends which includes the amount of in¬ 
terest which petitioner was obligated to pay beca.use of the 
contractual obligations incurred within the period prescribed 
in the Act of March 2, 1919. How much that migl|t or might 
not be is a matter of accounting which need not encumber 
the present consideration of the case. Whatever amount 
these contracts then in force obligated petitioner to pay is 
the amount of its loss for which it should be compensated 
under the War Minerals Relief legislation and this is exactly 
what the decree requires and what the Departmdnt has re¬ 
fused to do. 

Justice and equity demand that appellant should be paid 
what it claims to be due it. The amount of its obligations is 
admitted; the amount of interest that was obligated to be paid 
is shown by written contracts as to which there is no dispute; 
the amount that the Government has heretofore paid appel¬ 
lant is a matter of record and without dispute; the only thing 
the Secretary of the Interior need do is to take all the obliga¬ 
tions appellant incurred, credit thereon when and as paid the 
amount that the Government has heretofore paidJ calculate 
interest and credit partial payments and therefrom the amount 
of interest due can be ascertained with mathemmical cer¬ 
tainty. There is no issue of fact. The issue of law has here¬ 
tofore been determined in favor of appellant and th^re should 
be no further delay on the part of the Secretary of the Interior 
in complying with the decisions of the courts. | 

I 

Appellant, in addition to the expenditures it made and its 
obligations incurred to pay interest, has expended large sums 
of money in an effort to obtain its rights from the Gqvernment 
(see Appendix C and R. 76). It is not contended by appel¬ 
lant that as a matter of law these expenditures m^^ld be 
reimbursed it. They were set up in the questionnaire be¬ 
cause in addition to its definite legal rights, appellanj: believed 
and believes that, justly and equitably, appellant, ^s said in 
the New York and other cases cited above, being entitled to 
liberal treatment, the Department should consider such ex- 
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penditures and add what is libera], just and equitable thereof 
to the definite legal rights of appellant. 


Respectfully submitted, 

MARION SMITH, 

Hurt Building, 

Atlanta, Georgia. 

EDGAR WATKINS, 

MAC ASBILL, 

Counsel for Appellant, 

Citizens & Southern National 
Bank Building, 

Atlanta, Georgia. 
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APPENDIX A. 


During the war the Government found itself sl^ort of cer¬ 
tain necessary minerals including pyrites. By Act pf October 
5th, 1918, Sec. 1; 40 Stat. 1009, seq.. United States Comp. 
Stat. 1919, Supp., pp. 691, seq., it was provided that such 
minerals were defined as “necessaries.'' Section 3 author¬ 
ized the President to “take over any of said necessaries" and 
any “deposit or mine ♦ * * and to develop and operate such 
mine or deposit * * * or plant." 

I 

When such plant, mine or deposit was so tak^n over it 
was provided in the same section: “The United States shall 
make just compeyisation * * * for the taking over, use, oc¬ 
cupation or operation * * * of any such necessaries, * * * de¬ 
posit, mine, or plant or part thereof." To pay this “just 
compensation," $50,000,000 were appropriated by section 6 
of the Act. 
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APPENDIX B. 

Section 5 of the Act of March 2, 1919. 

“Sec. 5. That the Secretary of the Interior be, and he 
hereby is, authorized to adjust, liquidate, and pay such net 
losses as have been suffeied by any person, firm, or corpora¬ 
tion, by reason of producing or preparing to produce either 
manganese, chrome, pyrites, or tungsten in compliance with 
the request or demand of the Department of the Interior, the 
War Industries Board, the War Trade Board, the Shipping 
Board, or the Emergency Fleet Corporation to supply the 
urgent needs of the Nation in the prosecution of the war; 
said minerals being enumerated in the act of Congress ap¬ 
proved October fifth, nineteen hundred and eighteen, en¬ 
titled ‘An Act to provide further for the national security and 
defense by encouraging the production, conserving the sup¬ 
ply, and controlling the distribution of those ores, metals, 
and minerals which have formerly been laigely imported, 
or of which there is or may be an inadequate supply. 

“The said Secretary shall make such adjustments and pay¬ 
ments in each case as he shall determine to be just and equi¬ 
table; that the decision of said Secretary shall be conclusive 
and final, subject to the limitation hereinafter provided; that 
all payments and expenses incurred by said Secretary, in¬ 
cluding personal services, traveling and subsistence expenses, 
supplies, postage, printing, and all other expenses incident to 
the proper prosecution of this work, both in the District of 
Columbia and elsewhere, as the Secretary of the Interior may 
deem essential and proper, shall be paid from the funds ap¬ 
propriated by the said act of October fifth, nineteen hundred 
and eighteen, and that said funds and appropriations shall 
continue to be available for said purpose until such time as 
the said Secretary shall have fully exercised the authority 
herein granted and performed and completed the duties hereby 
provided and imposed: Provided, hovcever. That the pay¬ 
ments and disbursements made under the provisions of this 
section for and in connection with the payments and settle¬ 
ments of the claims herein described, and the said expenses 
of administration shall in no event exceed the sum of $8,500,000: 
And provided further. That said Secretary shall consider, 
approve, and ispose of only such claims as shall be made 
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hereunder and filed with the Department of thd Interior 
within three months from and after the approval of this 
act: And provided further^ That no claim shall allowed 
or paid by said Secretary unless it shall appear to the satis¬ 
faction of the said Secretary that the expenditures so made 
or obligations so incurred by the claimant were madfe in good 
faith for or upon property which contained either manganese, 
chrome, pyrites, or tungsten in sufficient quantities to be 
of commercial importance: And provided further^ That no 
claims shall be paid unless it shall appear to the satisfaction 
of said Secretary that monies were invested or obligations 
were incurred subsequent to April sixth, nineteen | hundred 
and seventeen, and prior to November twelfth, nineteen 
hundred and eighteen, in a legitimate attempt to produce 
either manganese, chrome, pyrites, or tungsten for the needs 
of the Nation for the prosecution of the war, and that no 
profits of any kind shall be included in the allowancje of any 
of said claims, and that no investment for merely | specula¬ 
tive purposes shall be recognized in any manner | by said 
Secretary: Ayid provided further^ That the settle|ment of 
any claim arising under the provisions of this section shall 
not bar the United States Government, through arliy of its 
duly authorized agencies, or any committee of Congress here¬ 
after duly appointed, from the right of review of such settle¬ 
ment, nor the right to recover any money paid by the Gov¬ 
ernment to any party under and by virtue of the provisions 
of this section, if the Government has been defrauded, and 
the right of recovery in all such cases shall extend to the 
executors, administrators, heirs, and assigns of any party. 

“That a report of all operations under this section, includ¬ 
ing receipts and disbursements, shall be made to Congress 
on or before the first Monday in December of each yea r. 

“That nothing in this section shall be construed to confer 
jurisdiction upon any court to entertain a suit against the 
United States: Provided further^ That in determiring the 
net losses of any claimant the Secretary of the Interbr shall, 
among other things, take into consideration and charge to 
the claimant, the then market value of any ores or Minerals 
on hand belonging to the claimant, and also the salvage or 
usable value of any machinery or other appliances which 
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may be claimed was purchased to equip said mine for the 
purpose of complying with the request or demand of the 
agencies of the Government above mentioned in the manner 
aforesaid. 
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APPENDIX C. 


In the memorandum opinion of Mr. Justice Adkins he dis¬ 
cusses amounts of interest due, calls attention to the payments 
heretofore made and shows that some amount, evdn on the 
plan outlined by him, is due for interest since 1922, tliis on the 
basis that interest is not cutoff on March 2, 1919. The learned 
trial justice fell into error in treating $695,000.00 as the total 
amount of money borrowed. He omitted from any donsidera- 

tion money borrowed from others than Ashcraft-Wilkinson 
0 

Company and property bought on credit. That the:re was a 
large amount ot machinery, etc., which was after the stimula¬ 
tion embodied in the plant and that the expenditures were in 
excess of the $695,000.00 is found by the Department of the 
Interior itself (see R. 22). It is not necessary for u^ to state 
nor does this record disclose all the details of the several loans 
made by others than Ashcraft-Wilkinson Company. [They are 
set up in detail in the claim and require mathemajiical cal¬ 
culations to determine the amount. This the Department 
of the Interior can do and in doing so there is no issue of fact. 
In this connection it should be recalled that the respor|se of the 
appellee is wholly unsupported by testimony and ha^i•ing been 
trayersed cannot be accepted as true. 

In Appellant’s traverse by Exhibit A it set up* certain 
figures. These figures could be used as an admission against 
interest and to the extent and only to the extent sliown by 
such figures are we here in possession of the facts of the amount 
due. 

Mr. Justice Adkins calls attention to the fact that certain 
expenditures were made by appellant from the amounts 
receiyed from the Government which were not in payment of 
the interest obligations of appellant. This is true, but the 
learned trial justice, in using his figures, omitted certain pay¬ 
ments which under the financing contract were allowed to 
Ashcraft-Wilkinson &: Co. and paid. This payment was 
$64,500.00. (R. 23). The attorneys’ fees and expenses had 

to be paid by clain^ant. 

The learned trial justice finds that appellant still owes 
unpaid interest of $357,000.00 (R. 77). This does not show all 
the interest which appellant is entitled to recover but: it does 
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show, without dispute, that a large amount of interest obliga¬ 
tions are owing appellant and recoverable by it unless interest 
is cutoff as of March 2, 1919. The learned trial judge said: 

‘‘Since 1923 the $500,000.00 debt has been bearing in¬ 
terest at the rate of 8 per cent.'’ (R. 76 and see form of 
Note R. 44). 

This statement is true but the record shows that up to 1923 
the Ashcraft-Wilkinson debt bore interest at 6 per cent. The 
reason for the change in percentage is that the indebtedness 
fell due in 1923 and the notes provide for interest until ma¬ 
turity at 6 per cent and after maturity at 8 per cent. (See 
the statement of Mr. Justice Adkins as follows: 

“The loan bore interest at 6 per cent, was due in five 
years and was then renewed at 8 per cent.” (R. 76). 

The only error here is the statement that the loan was re¬ 
newed. The debt became due in 1923, could not be paid and 
carried interest at the rate stated in the original contract 
as applicable beyond the date of maturity. 

The learned trial judge says: 

“It is discriminatory to pay interest on the borrowed 
money and not on claimant’s own investment.” (R. 76). 

This argument was made in this court and in the Supreme 
Court and was not followed by the decision in either court. 

Near the close of his opinion (R. 78) Mr. Justice Adkins 
calls the payment to claimant and others in like situation “a 
gratuity.” Both this court and the Supreme Court ignored 
in the latest opinions a similar argument made by appellee’s 
counsel. 

It is not necessary for this court to know or to determine the 
exact amount of interest due appellant. All this court does is to 
decide the law and that is, as we contend, that interest ob¬ 
ligated to be paid by appellant must be treated as a loss and 
an award therefor made. Because we believe the law to 
be as just stated we have not thought it necessary to set out in 
detail in the pleadings herein all the items of appellant’s 
claim. Such items have been fully audited by the Department 
of the Interior and instead of using the amount that Judge 
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Adkins uses, the actual facts could be obtained fijom public 
records. j 

In the hearings before the Committee on Mines ai|d Mining, 
66 Congress, Second Session on H. J. Res. 170 ajt page 96 
appears the liabilites of appellant as found by the Department 
of the Interior. Among such liabilities are the follolwing: 


“Notes Payable, Schedule 7.$785,467.65 

Accounts Payable, Schedule 8 . 64,838.36” 


To these liabilities should be added the other liabilities found by 
the Department of the Interior and shown in this Record 
(R. 23), these being rents, per diem, rental, tools, financing 
contract, totalling $114,774.56. We do not give all the details 
because, as aforesaid, we do not think it necessary; but these 
undisputed facts show appellant’s right, if we are correct as 
to the law, to receive a substantial amount in addition to what 
has been received and these facts constitute an ansM^er to the 
figures used by the learned trial judge. 

In Exhibit A to the traverse herein, already referred to 
(R. 70ff.) there are certain figures which might be assumed as 
against appellant to be true. We recognize that insofar as 
those figures include payments for attorneys’ fees and ex¬ 
penses there is room for an equitable consideration by the 
Department of the Interior and we believe that in that con¬ 
sideration appellant should have an additional allowance 
above what it is entitled to had all the payments received 
by it from the Government been applied to its general indebted¬ 
ness. In order to show that that would be wholly disregard¬ 
ing payments for expenses and attorneys’ fees, wle herein 
set out the details. These details show that as of the date the 
allowance of 1922 was made there was still due appellant 
$413,052.22. Appellant’s notes at that time to Ashcraft- 
Wilkinson Company were not due and all remaining debts 
to general creditors were paid by that award. 
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Details of the Financial Condition of Chestatee Pyrites & 
Chemical Corporation As At Date First Award 

10-25-19 Are: 


Ashcraft-Wilkinson Co. Funded Debt (not then due).$695,000.00 

Other contract interest bearing liabilities. 165,087.96 


Total contract interest bearing liabilities as at 10-25-19 (date 

of First Award).... ..$860,087.96 

General Creditors (Past due accounts in suit and otherwise out¬ 
standing) bearing interest at 1 % per annum under the statute 
of Georgia, Code Sec. 3426. 57,058.91 


$917,146.87 

First Award received 10-25-19.$223,529.17 

Applied as follows: 

Payment all interest bearing liabili¬ 
ties other than funded debt_$165,087.96 

Geo. L. Pratt—on a c Past Due Salary 8,377.14 
To miscellaneous general creditors, 
including interest .. 50,064.07 


$223,529.17 

This left a balance due creditors: 

Ashcraft-Wilkinson Co.$695,000.00 

General Creditors... 7,054.84 


Total......$702,054.84 

Details of the Financial Condition of Chestatee Pyrites & 
Chemical Corporation -\s .\t Date Second .Award 

10-5-22 .Are: 

Total indebtedness consisting of Funded Debt to 


Ashcraft-Wilkinson Company. $695,000.00 

Financing Commission allowed by U. S. Govern¬ 
ment in lieu of financing commission provided in 

financing contract (R. 20). 64,500.00 

Unpaid balance general creditors .... 7,054.84 

Accrued unpaid interest on $695,000 at 6Vc and on 

$7,054.84 at 7Vc. 116,282.00 


$882,836.84 


Second Award received 10-5-22...$469,784.62 

Leaving a balance on 10-5-22 of.... 413,052.22 


$882,836.84 


In presenting this appendix to our brief we have as our sole 
purpose the bringing to the attention, it the court should 
decide it is material, a more detailed statement ot the figures. 
We, however, are ot the opinion that such statement has 
nothing to do with the issues here and that the learned trial 
judge erred in'giving any consideration thereto and erred in 
the figures and calculations used. 


30 

























oisr»CTc^OGyj!BaA 


0CT31 iSS2 



Ko. 5760, Special Calendar 


In the Court of Appeals of the District of ' ^ 

Columbia - 

OcTOBEB Teem, 1932 , - ■ ' 


United States , of Ameeica ex eel. Chestatee 
Pyeites & Chemical Coeeoeation, appellant 

, • ■ ' ' v: 


Ray Ly:MA2s' Wilbtjb, Secketaby of the Ixteriok, 

'APPELLEk . ^ 


BRIEF FOB APPELLEE 


E. C. FINNEY, 

Solicitor^ -Interior Department, 

' ' O. H.'GBAVES, 

Assistant'to the Solicitor, 

' ^Attorneys for-AppeUee. 





INDEX 


Page 

The Appeal should be dismissed... 1 

The Issue of law.... 11 

Judgment and Discretion..... 16 

The Act of February 13. 1929... 17 

Conclusion...... 18 

Appendix....... 19 

CITATION OF AUTHORITIES 

Kendall v. United Slates, 12 Pet. 524, 613... 3 

Morrill v. Xational Bank, 7S Fed. 20S___ 7 

Re Blake, 175 U. S. 114, 117....... 7 

Sanford Fork A* Tool Co., 160 U. S. 247, 255_ 7 

Siriger Mfg. Co. v. Adams, 1S5 Fed. 768_ 7 

Stockton V. Amos Kendall, 5 Cranch, C. C., 385, 386 .. 3 

Texas Pacific R. Co. v. Anderson, 149 U. S. 237.... 7 

United States v. Xew York Indians, 173 U. S. 464_ 7 

]Vashington d* Georgetoicn R. R. Co., 140 U. S, 95_ 7, 9 

Wilbur V. Chestatee Pyrites A* Chemical Corp., 284 U. S. 231.. 1, 11, 14 

Wilbur V. Vindicator, etc., 284 U. S. 231___ 14 

lUor/: V. Rives, 267 U. S. 175..... 13 

UNITED STATES STATUTES AT LARGE 

Act of March 2. 1919, 40 Stat. 1272... S, 13 

Act of February 13. 1929, 45 Stat. 1166... 1, 17 

i4r»374—.'i:;-1 d) 





















In the Court of Appeals of the District of 

Columbia 

I 

October Term, 1932 

No. 5760, Special Calendar 

United States of America ex rel. Chestatee 
Pyrites & Chemical Corporation, appellant] 

V. j 

Ray Lyman Wilbur, Secretary of the Interior, 

appellee 

I 

BRIEF FOE APPELLEE 

I I 

The appeal should be dismissed I 

I 

This case originally was brought in the Supreijne 
Court of the District of Columbia as Law Case ISfo. 
76361, under the act of February 13, 1929, to 
obtain a review by that Court of certain questions 
of law decided by the Secretary of the Interior and 
involved in petitioner’s original claim for losses 
sustained in producing or preparing to produce 
War Minerals under section 5 of the act of Mar(3li 
2,1919. A writ of mandamus was prayed to require 

< 1 ) ! 
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the Secretary of the Interior to carry out the con¬ 
clusions of law reached by the Court. (R. p. 2.) 
The petition was dismissed on the ground that the 
questions of law were decided properly by the Sec¬ 
retary. This Court, on aj^peal, reversed, and on 
certiorari the Supreme Court of the United States 
rendered a decision, December 7, 1931 (284 U. S. 
231), sustaining the construction placed on stat¬ 
utes by this Court, but ordered that the case be 
remanded to the lower court with direction that it 
award a writ of mandamus ‘‘requiring the Secre¬ 
tary of the Interior to proceed to an examination 
and adjustment of the claim in question confoim- 
ably to the statutes as here construed ” (p. 238). 
The mandate was sent down in due course. There¬ 
upon, on December 15, 1931, judgment was duly 
entered by the lower court pursuant thereto, 
wherein, through its Chief Justice, the Court “con¬ 
sidered and adjudged that a writ of mandamus do 
issue.” (R. p. 35.) 

No formal writ of mandamus having been issued, 
])ut a eo])y of said judgment having been delivered 
to him, the Secretary of the Interior, on March 14, 
1932, proceeded to carry out the duty devolving 
upon him through said judgment. (Appendix A.) 

Tliereafter, plaintiif, not ))eing satisfied witli the 
action of the Secretary, so taken as aforesaid, filed 
in the lower court in said cause No. 76361, Law, a 
paper entitled “Petition to Enforce Decree.” (R. 
p. 36.) Thereupon, after Response by the Secre¬ 
tary (R. p. 45), and on June 16, 1932, the Court 
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ordered that relator’s ‘‘Petition to Enforce Dec^*ee” 
be denied (R. p. 78). 

That an action of mandamus, instituted by a ])eti- 
tion filed in the courts of this District, is a proceed¬ 
ing at common law, was established by the decision 
of the Supreme Court of the United States in the 
case of Kendall v. United States ex rel, Stokes (12 
Pet. 524, 613). The disposition of cases at comJnon 
law follows fixed and established practice. | 

The proper practice to be followed in mandapius 
cases in this jurisdiction is outlined in the decision 
of the former Circuit Court of this District in its 
opinion in United States ex rel. Stockton v. Ai(nos 
Kendall, Postmaster General (5 Cranch C. C. ^85, 
386). 

In that case the mandate of the Supreme Court 
of the United States had been received affirmii^g a 
judgment of the Circuit Court which had awarded 
a writ of mandamus as prayed by Stockton. There¬ 
upon the Circuit Court directed that an alias j^er- 
emptory writ of mandamus be issued directed to 
the Postmaster General requiring him to perfcjrm 
certain duties which the Supreme Court ^lad 
found were imposed upon him by law. The vTit 
issued as directed. 

A return to the peremptory writ of mandai:^ius 
was made by the Postmaster General through a 
statement indorsed on the writ and signed by lim 
tending to show that he had complied fully with |:he 
judgment of the court. 



4 


Thereupon counsel for the petitioner moved the 
court to quash the return to the peremptory writ 
of mandamus and to issue an attachment of con¬ 
tempt against the Postmaster General. The court 
overruled the motion. 

Cranch, C. J., said: 

The question is, whether the Postmaster 
General has substantiallv done what he was 

commanded to do. 

***** 

Upon the whole, I am clearly of opinion 
that the Postmaster General has substan¬ 
tially complied with the command of the 
peremptory mandamus, and that he can not 
be considered in contempt for not crediting 
interest upon the balance of the award, or 
upon any part of it. 

This ended the case. Stockton had no right to a 
writ of error (as the practice then was) because of 
the Circuit Court’s finding that the Postmaster 
General had complied with its own order; nor did 
he apply for one. 

While in this District a relator may appeal from 
the judgment of the lower court denying a petition 
for thei writ of mandamus, he must, in order to 
maintain his appeal, show that there was abuse of 
discretion on the part of the lower court in refusing 
the writ, as the grant or refusal of the writ of man¬ 
damus is a matter within the sound discretion of the 
trial court which onlv can be controlled in case it is 
abused. 



The relator’s right of appeal ends, however, when 
he has obtained a judgment awarding the w’rit of 
mandamus for which he prayed. Thereafteij, if 
he has complaint to make because of the actioiji of 
the trial court, it must be made in an independent 
proceeding and not by appeal. 

In the instant case the relator has originated a 
proceeding, for which there is no authority in com¬ 
mon law’ practice, by filing an ancillary petition 
praying that the Secretary of the Interior be re¬ 
quired “to show’ cause, if any he has, wdiy he has 
not complied w’ith the said decree of this Court.” 

Clearly, the proper way to obtain an answ’er to 
that question was to have a writ of mandamus is¬ 
sued pursuant to the judgment in the case and. to 
ascertain the Secretarv’s reasons from his return 
to the w’rit. 

Had that practice been followed the Secretary’s 
return, upon motion by the petitioner, w’ould have 
been subject to review by the court in order to 
ascertain whether or not its writ had been c(|m- 
plied W’ith. If the relator believed that the writ 
had not been complied with, it could have moved to 
quash the return, but in no event could the relator 
have pursued the question on appeal. 

In this instance the trial court, as a matter of 
grace only, entertained the relator’s ancillary pefi- 
tion in spite of its irregularity. Thereupon the 
Secretary of the Interior filed a full and compl(bte 
answer to the petition. After being advised as to 
the facts in the case the trial justice found “that 
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the relator is not entitled to further relief” (R. 
74), and thereupon entered an order denying the 
petition (R. 79). 

Certainly this order is no more a proper subject 
for appeal by the relator than the order of the 
court would have been had the established practice 
in such cases been followed by filing a motion to 
quash a return. In each instance the question 
would have been whether or not the judgment of 
the trial court had been complied with; and that 
would have been a question for the exclusive and 
final determination of the court in which the judg¬ 
ment was rendered. 

Therefore the order to which this appeal is in¬ 
tended to be addressed is not reviewable on appeal. 

It is conceivable that petitioner, had it been 
guided in its pleading by statutory methods, must 
have taken a very different course of procedure 
from the one chosen. The Supreme Court has 
directed by its mandate, not this Court, nor the 
Secretary of the Interior, but said “the cases will 
be remanded to the Supreme Court of the District 
of Columbia with directions to award a writ of 
mandamus requiring the Secretary of the Interior 
to proceed to an examination and adjustment of tlie 
claim in question conformably to the statutes as 
here construed.” The lower Court eom^Dlied. Had 
it deviated from such directions, plaintiff unques¬ 
tionably could have appealed, in an appropriate 
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manner, to the source of the mandate for i:elief. 
Manifestly the facts did not justify that course. 

Re Blake (175 U. S. 114,117). 
Washington dc Georgetown Railroctd Co, 
(140 U. S. 95). j 

The action of the lower Court clearlv conforms to 

W I 

the mandate addressed to it, and therefore neither 

1 

appeal nor mandamus may be pursued. l 

Texas Pacific R, Co. v. Anderson (149'U. S. 
237). ! 

U. S. V. New York Indians (173 U. S. jiGl). 

Petitioner does not urge categorically that the 
judgment of the lower Court awarding a writ of 
mandamus is insutfieient; or that the Courtj has 
mistaken or misconstrued the mandate of the Su¬ 
preme Court of the United States; or that ques¬ 
tions have been left open or undecided; or that 
something has been added to the Court’s mandate. 
The sole contention is that the Secretary of the In¬ 
terior has failed to carry out the judgment o^ the 
lower court. 

Sanford Fork A Tool Co. (160 U. S. ^47, 
255). 1 

Merrill v. National Bank (78 Fed. ^08; 
24 C. C. A. 63; 41 U. S. App. 645). 1 

Singer Mfg. Co. v. Adams (185 Fed. 768; 
107 C. C. A. 658). 

One of the specific prayers of the Petition to 
Enforce Decree” (R. p. 43) is as follows: j 

2. That this Court specifically direct j re¬ 
spondent, Ray Lyman Wilbur, as Secretary 

145374—32-2 
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of the Interior, forthwith to award the 
amount of interest heretofore paid by re¬ 
lator and also the amount of interest for 
which petitioner, Chestatee Pyrites and 
Chemical Corporation, is obligated to pay 
for money borrowed, to calculate such in- 
terest on such obligations incurred prior to 
November 12, 1918, according to the terms 
and tenor of the obligations to the date that 
pa\mient therefor is made and to make an 
award of that amount, less credits against 
such obligations that should be properly ap¬ 
plied from payments heretofore received by 
relator. 

To carry out such a prayer the lower Court would 
have b(xm obliged to decide, as an independent 
question., the one already determined by the Su¬ 
preme Court of the United States, in a different 
manner. The question of a cut-off date was defi¬ 
nitely disposed of by the highest tribunal, as held 
bv the Court below, or as suggested bv the Attor- 
ney General (R. p. 62) there is nothing in its 
opinion ‘‘to justify the conclusion that the Court 
intended' to hold that interest accrued after the 
passage of the Relief Act on obligations incurred 
before that date was allowable. On the contrary, 
the inference is that the Court was guarding 
against any statement suggesting the inclusion of 
interest accrued after March 2, 1919.” 

By undertaking, particularly in a nonstatutory 
proceeding such as this, to require the Secretary 
to do something clearly not directed or even in- 
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tended to be directed by the Supreme Court the 
United States, the lower court would put itself in 
a position very similar to that in which it :^ound 
itself in the Washington & Georgetown Railroad 
case {supra) ^ where it added interest on tie af¬ 
firmed judgment, when that item had been omitted 
from the mandate of the Supreme Court of the 
United States. But the lower Court did pot so 
undertake. On the contrary, in its opini«3n it 
specifically found and declared, Mr. Justice Adkins 
speaking for the Court (R. p. 73) : 

The real question is whether defeipant 
as Secretary of the Interior has obeved. said 
order of December 15, 1931. In my .judg¬ 
ment this question should be answer(id in 
the affirmative. It follows that the rellator 
is not entitled to further relief. 

During the course of its o])inion, after revi(^ 
the Secretary’s response and report of action iaken 
(R. ])p. 74, 75), the Court commented: 

Tins statement shows a compliance 
both the letter and the spirit of the decision 
of the Supreme Court. 

However, the Court decided only tlie question v 
it so succintly has stated to ])e the sole questi< 
the case. All further discussion contained in its 
memorandum simply sets out the several induce¬ 
ments on which it predicated its conclusion. 

I 

Only the lower Court’s order is in dispute. That 
order has been complied with. The lower court is 


wing 


with 


hich 
m in 


satisfied. There is nothing to enforce. The 


Sec- 
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retarv of the Interior has been exonerated from 
petitioner’s charge. Then the question—and the 
only question attempted to be brought here for 
review—is whether or not the lower court com¬ 
mitted error in refusing to enforce its judgment, 
which has been fully performed to its entire satis¬ 
faction. 

In its ‘‘Petition to Enforce Decree’’ petitioner 
appears to take the position that the Secretary 
of the Interior has misconstrued the meaning and 
intent of both Courts. Yet, owing to the similarity 
of the language used in the opinion and mandate of 
the Supreme Court of the United States to that 
used in the judgment under which respondent acted 
and complied, no doubt can arise that the lower 
Court, through its judgment, has carried out the 
directions ,of the mandate addressed to it. 

The Secretary of the Interior has complied 
fully with that judgment. He could have done 
no more if a formal writ of mandamus following 
the judgment awarding it had been issued and 
delivered to him. His compliance likewise has 
conformed;to the letter and spirit of the opinion of 
the Supreme Court of the United States. Strictly 
speaking, the petitioner has attempted by indirec¬ 
tion to obtain a judicial construction by the lower 
Court of the decision of the Supreme Court of the 
United States, and thus have read into such deci¬ 
sion the meaning and intent that claimant is enti¬ 
tled to be reimbursed for its interest after March 
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2, 1919, and some “appropriate” order th^t the 
Secretary award and pay such interest to claimant. 
But the Supreme Court’s decision can not be ^iven 
any such interpretation. Its language reasonably 
and consistently is subject to an opposite interpre¬ 
tation. If it did not intend what its language I'airly 
and logically imports, what did it mean? This 
court is not called on to answer; neither wa^ the 
lower Court. The answer, if any is required, must 
come from the Court from which the language (tame. 

II 

The issue of law 

The pleadings below raise but one issue, namely, 
has the Secretary of the Interior complied with 
the judgment of the Supreme Court of the District 
of Columbia, which followed the opinion and man¬ 
date of the Supreme Court of the United States in 
the case of Ray Lyman Wilbur, Secretary, v. 
Cke^sfatee Pyrites and Chemical Corporation (284 
U. S. 231). In the more recent opinion of the 
Supreme Court of the District of Columbia Mr. 
Justice Adkins, speaking for the Court (R. p. 73), 
it was held that the Secretary has fully comj|)lied 
both with the letter and spirit of such judgn|ent. 
The mandate of the Supreme Court of the Uiiited 
States does not appear in the record, but no i^sue 
arises thereon, as it was in the usual form and in 
general terms. On the coming down thereof and in 
full harmony therewith the judgment of the Su- 
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preme Court of the District of Columbia was 
entered and appears in full at page 43 of the record. 

Without awaiting a formal writ of mandamus, 
such writ not being a prerequisite to the perform¬ 
ance of his dutv under the law, the Secretary of 
the Interior volunteered and proceeded to perform 
his duty as he determined it from said opinion 
and judgment. Thereupon, on ^larch 14, 1932, he 
rendered his opinion and awarded to claimant the 
sum of $44,451.45. Said opinion does not appear in 
the record, but for the information of the Court 
has been attached to this brief as Appendix A. No 
formal writ of mandamus was issued herein. 

It is alle«*ed that the Secretary of the Interior 
has failed and neglected to carry out the judgment 
of this Court. Therefore this proceeding is one 
in the nature of a contempt proceeding against the 
Secretary to require him, in an appropriate way, 
to comply with its mandate. The Secretary con¬ 
tends that he has fully performed his diity under 
said judgment by allowing and paying to the claim¬ 
ant all sums which it is lawfully entitled to receive 

ft- 

in reimbursement of its loss for interest paid by 
it under the War Minerals Relief Act. Congress 
did not undertake by said act to fully compensate 
claimants and make them whole. The very title 
of the act indicates that it was for ‘"relief.” 
Claimants did not undertake their mining opera¬ 
tions wholly from patriotic motives. Even when 
induced or “stimulated” bv Government officials 
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no one of them proceeded entirely without [hope 
of profit, and under the conditions at the tiijie of 
stimulation all miners were justified in anti(^ipat- 
ing material profits. The sudden ending of the 
war and the disappearance of the ore markel: left 
most war-mineral ventures in financial difficulties, 
and it was to relieve this situation that the acit was 
passed. The Supreme Court of the United Spates 
in the Rives case (267 U. S. 175) very clearly de¬ 
fined the act as a “gratuity based on equitable and 
moral considerations,” and distinguished its lj>ene- 
fits from rights arising under contracts. Hen^e it 

I 

was a “relief” act and not full-payment legisla|:ion. 

The history of this ease as contained in the record 
indicates that claimant has been fairlv dealt with. 
It has been relieved in the sum of more than h^lf a 
million dollars. Claimant has been paid as a loss 
the interest which it had paid and that which it was 
under o])ligation to pay up to March 2, 1919. Sec¬ 
tion 5 of the War Minerals Relief Act as amended 
(40 Stat. 1272; 42 Stat. 322) authorizes the Secre¬ 
tary “to adjust, liquidate, and pay such net Ic^sses 
as hare been suffered.” Congress used this lan¬ 
guage as of March 2,1919. It did not say “or jnay 
hereafter be suffered.” There is no intimatio^i in 
the act that it was intended that the Secretary ion- 
tinue to allow and pay interest in the future to wjiat- 
ever dav the claimant mav have seen fit to fix or 
extend its liability. The claimant may have chefsen 
to obligate himself to pay interest for ten, twepty. 
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thirty, or more years in the future, but nothing 
appears in the act specifically indicating any intent 
on the part of Congress to assume obligations of a 
continuing and future character. In the Vindica¬ 
tor case, decided in connection with the Chestatee 
Pyrites and Chemical Corporation case, supra, 
which related to and decided the law with reference 
to purchase of property losses, the Court said (at 
page 237) : 

The conclusion is plain. The Secretary is 
required to proceed to ascertain whether re¬ 
lator on March 2,1919, had incurred net loss 
by reason of the expenditure of $16,259 for 
such land; and if he shall find that relator 
has suffered such a loss, then the Seeretar\% 
having regard to the safeguards and limita¬ 
tions specified in the statute, shall determine 
how much, if any, of the net loss so found the 
relator is ‘‘in justice and equity entitled to 
from the api^roi^riation in said Act.” 

On page 238, referring especially to interest 
losses, the Court said: 

The amount of interest that at the time of 
the passage of the Relief Act, March 2,1919, 
had been paid or incurred by relator for 
money borrowed and lost in producing and 
preparing to produce pyrites upon the speci¬ 
fied conditions is to be taken into account 
in determining the amount of its net loss as 
of that date, (Italics supplied.) 

Therefore, the amount must be determined. 
Such amount must have been paid at the date of 
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I 

the passage of the act or it must have bee^ due 
and ascertainable upon obligations to pay the 
date of the passage of the act. The entire lossimust 
be ascertained ‘‘as of that date.’’ i 

Interest is incurred day by day. That whic|i had 
accrued up to March 2, 1919, incurred on claijmant 

a loss on that date. Interest accruing thereafter 

1 

could not have been incurred and ascertained jas of 
that date. Therefore, as the Supreme Court ojf the 
District of Coliunbia says (R. p. 75), losses beyond 
that date became “speculative,” and plaintiff’slcon- 
tention that it is entitled to a permanent annual 
payment by the United States on its continuingj and 
future indebtedness is untenable. | 

The Supreme Court of the United States having 
declared the law of this case, and by its maiujlate 
directed the Supreme Court of the District! of 
Columbia to carrv out its findings, and that Ciurt 
having, in its language, directed the Secretar\j of 
the Interior, who, in turn, has followed the diij’ec- 
tions given to him and has complied with both jthe 
letter and spirit of such law, there is no question for 
this Court to review. Upon the law involved the 
Supreme Court of the United States, the Supreme 
Court of the District of Columbia, the Attorney 
General, the Secretary of the Interior, the Solici|:or 
for the Department of the Interior, and the ^^^ar 
Minerals Commission were right in their several 
opinions construing the acts of Congress in questijon 
and in determining that March 2, 1919, constitutled 
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a cut-off date terminating both the legal and moral 
responsibility of the Government under the War 
Minerals Act. 

Ill 


Judgment and discretion 

Two facts stand out most impressively (R. p. 
53) which can not be disregarded. The first, that 
originally and down to a very recent time the peti¬ 
tioner made no claim for interest beyond November 
11, 1918, the date of the Armistice. The second, 
that the principal interest-bearing indebtedness 
was $695,000, of which sum $50,000 was a prestimu¬ 
lated loaii. The sum of $693,313.79 was allowed 
and ])aid to this claimant by the Secretary of the 
Interior in two awards, and but $190,526.63 was 
a])i)iied to the reduction of its interest-bearing in¬ 
debtedness. These facts, among others, have been 
considered bv tlie Secretary in connection with the 
making of the final award of ^larch 14, 1932, and 
furnish a substantial basis “in justice and equity” 
for his determination and award, in the exercise 
of his statutory power, as an independent adiiiinis- 
trative function under the judgment of the Court, 
that the claimant was entitled to be reimbursed as 
a loss for interest due and obligated to be paid up 
to March 2, 1919, the said sum of $44,451.45, but 
that claimant was not entitled to be reimbursed for 
interest after said date. 


The Act of February 13,1929 


I 

The original action, Law No. 76361, wasj filed 
under the act of February 13,1929 (45 Stat. ljl66). 
It may well be treated as a special proceedinjg de¬ 
signed to obtain the judicial review of a quejstion 
of law decided by the Secretary of the Interijor in 
his disposition of plaintiff’s War Minerals cjlaim. 
The petition for such review which might have 
been filed either at law or in equity was filed at law. 
Under the provisions of the act no compulsion by 
the Court was required to obtain the final adjust¬ 
ment of the claim bv the Secretarv. It became his 
duty under the mandate of the statute to accept^ and 
apply the law as given him by the Court, and no 
provision was made to subject him to additional 
coercion through any Court writ. The pertijient 
provision of the act reads: 

Sec. 4. Upon the final disposition of such 
proceeding, the clerk of the Supreme Court 
of the District of Columbia shall without 
delay certify to the Secretary of the Interior 
the final judgment or decree rendcj^red 
therein, whereupon the Secretary of the 1 In¬ 
terior shall proceed with the final adjust¬ 
ment of said claim in accordance with j the 
law as construed by the court in such judg¬ 
ment or decree. 

A certified copy of the judgment of the Court was 
delivered to the Secretary of the Interior, who pro¬ 
ceeded without delay and on March 14, 1932,1 to 
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apply the law as construed by the courts to the claim 
of relator!pending before him. After due consid¬ 
eration of the ‘‘Petition to Enforce Decree” by the 
Court below, it was decided that relator, having had 
its dav in court, “is not entitled to further relief.” 
This terminated the jurisdiction and authority of 
the Court under said act, and in consequence noth¬ 
ing remains for review, and this Court has nothing 
before it for consideration. 

CONCLUSION 

No question is before this Court for review. The 
Secretary of the Interior has complied with the 
judgment of the Supreme Court of the District of 
Columbia (1) By administering the act of March 2, 
1919, in confoimity with such judgment and in 
accord with the letter and spirit of the opinion and 
mandate of the Supreme Court of the United States, 
and (2) Has administered said act on the facts 
involved “in justice and equity” in tlie exercise of 
his independent statutory authority. Likewise (3) 
he has fully complied with the law as certified to 
him under the act of Februarv 13, 1929. 

For these reasons the appeal should be dismissed, 
or the finding of the lower Court in all things 
affirmed. 

E. C. Fixxey, 

Solicitor Interior Department, 

. O. H. Gra\ts, 

. Assistant to the Solicitor, 

Attorneys for Appellee, 



APPENDIX A 


Department of the Interior, | 
Office of the Secretary, i 

Washington, March 14, lt^32, 

1 

Reconsidered under decree of the Supreme Court 
of the District of Columbia 

Claim No. 1 

War Minerals Relief Act 
In re The Chest at ee Pyrites <£’ Chemical Co, 

This claim is reconsidered only as to interest on 
borrowed capital pursuant to a writ of mandamus 
issued by the Supreme Court of the Distri<i;t of 
Columbia. There are other items in dispute, 
namely, amount to be allowed on prestimulated 
plant, purchase of real property, taxes, legal serv¬ 
ices, and salaries to officers, but all these appear in 
a suit pending in the court, and their considera¬ 
tion awaits final deteimination of the litigation. 
In explanation of the filing of two suits ip the 
claim it may ])e said that counsel agreed to a divi¬ 
sion of items so that a test case as to interest might 
be carried forward to the Supreme Court of the 
United States. This claim, therefore, is the | one 
upon* which the decision of the highest court ds to 
interest was based. 

When the writ of mandamus and the late ques¬ 
tionnaire were received by the Commission it Iwas 
found that the claimant had computed interest! not 
to March 2, 1919, but to December 31, 1931. [The 
interpretation given to the language of the cdurt 
by the claimant added more than half a million 

( 19 ) 
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dollars to the amount that was to be considered 
under the Commission’s view of the court decision, 
and it was decided to ask the Solicitor for an 
opinion on the legal question involved. The 
Solicitor held that all interest stopped at March 
2,1919. The Secretary then requested the opinion 
of the Attorney General on the legal question in¬ 
volved, and that officer still has the matter under 
consideration. 

While awaiting the opinion of the Attorney 
General, Mr. Geo. A. Pratt, of the claimant com¬ 
pany, and Mr. Lee Ashcraft, of Ashcraft-Wilkin¬ 
son, the latter being the chief creditor of the claim¬ 
ant company, made request that the Secretary 
award at lonce, without prejudice, the amount of 
interest found to be reimbursable to March 2,1919. 
They represented that such an award would be of 
very great assistance in meeting their pressing 
financial obligations, and they further represented 
that the award would be applied on the principal, 
and, therefore, would be a stop on interest to the 
extent of the award in ease it should be held finallv 
that interest was payable to the date of settlement 
of the claim. 

The Secretary, after considering all phases of the 
situation, decided that compliance with the request 
would be the advantage of all concerned, and it was 
ordered that interest be computed to March 2,1919, 
having regard to all the provisions and limitations 
of the act as amended: 

Two aivards have been rtuide 

This claim was the first to be filed under the War 
Minerals Act, and the amount claimed was 
$914,172.73. A part of the alleged loss was interest 
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on borrowed capital and accounts, amounting to 
$40,795.13. Stimulation as of June 18, 191.7, was 
conceded, the commercial importance of th^ prop¬ 
erty and other requirements were held to be met, 
and an award of $223,529.17 was made. Later, 
after claimant had filed objections to certaiii disal¬ 
lowances in the award, the claim was reauditled, the 
auditors for the Government and the principals for 
the claimants agreeing upon the amount pf the 
expenditures prior to, during, and subsequent to the 
date of stimulation. As recast, the figures \^|’ere as 


follows: 

Expenditures prior to stimulation (June IS, 1917)_.$149. 940. 

Net amount after income deducted_ 702,71.3.27 

Errors and iH)st-stimulation expense_ 55,172.04 

9o|), 92.5.69 


The interest item as agreed upon remaiiked at 
$40,795.13, to November 12, 1918. | 

In September, 1922, after the filing of many 
briefs and after hearings, the Secretary m^de a 
second award of $469,784.62. In all these cbnsid- 
erations and reconsiderations the claim for inter¬ 
est was disallowed, and, progressively, as time 
passed the claimant contended for additional in¬ 
terest which, it was claimed, was running o\l\ the 
unpaid principal. 

The claim note presented 

In the late questionnaire, executed on January 
2, 1932, the claimant asks repayment of aljleged 
net losses totaling $666,059.24. This amount in¬ 
cludes the items still in litigation in the pendinjy suit 
already referred to, but, deducting them from the 
total, the amount of the interest now claimed is 
$568,727.88. In computing this interest the claim- 
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ant charged interest at 6 per cent for the first five 
years, which w^as the duration of a financing con¬ 
tract, and 8 per cent thereafter on the new promis¬ 
sory notes \vhich were given in the refinancing of 
the debt. The interest so charged was largely in¬ 
terest on a loan of $695,000 made by Ashcraft-Wil¬ 
kinson Company, but $50,000 of the amount was 
loaned prior to stimulation. 

In explanation of the fact that only a small part 
of the $693,313.79, which in the two awards has 
been paid to claimant, was applied to the reduction 
of the principal, a distribution of the awards was 
presented with the questionnaire. The claimant 
states that; of the first award of $223,529.17, miscel¬ 
laneous disbursements to Chestatee creditors was 
made by Ashcraft-Wilkinson in the amount of 
$182,260.05; that $15,017 was paid for legal services, 
and $26,252.12 w’as paid to Geo. L. Pratt for salary, 
travel, and expenses. Whether Ashcraft-Wilkin- 
son paid the money to themselves as creditors, or to 
other creditors, is not clear. No part of the first 
award appears to have been applied on tlie princi¬ 
pal debt to Ashcraft-Wilkinson, although some of 
it may have been applied on interest. 

Of the second award of $469,784.62, there was 
paid to Aslicraft-Wilkinson $190,526.63 to apply on 
the i)rincipal, $64,500 as a financing commission, 
$6,541.78 as a brokerage fee, and $106,149.61 for 
interest. Of the remainder, $85,165.53 was paid for 
legal services and $16,901.07 for travel and miscel¬ 
laneous expenses. 

A further statement bv the claimant is to the 
effect that, to date, legal services have cost $144,- 
430.90; expert witnesses, travel, and incidentals. 
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$46,543.71; and general auditing, approximately 
$32,996.04; a total of $223,970.65. 

From the foregoing it appears that of the total 
of $693,313.79 that has been awarded and paid to 
the claimant, $190,526.63 has been applied to reduce 
the principal debt to Ashcraft-Wilkinson, although 
much more than this has gone to this firm jin the 

way of commissions, fees, and interest. 1 

1 

Interest repayable as of March 2,191^ 

Auditors for the Government have in tl^e past 
month investigated interest pa\Tnents and i^iterest 
obligations of this company as well as its strictly 
operating expenditures. They have prep^ired a 
comprehensive report covering the history oi oper¬ 
ations before, during, and, to an extent, subsi^quent 
to stimulation, and this report is made a part of 
the record in the claim. As to interest, theV have 
traced payments to Ashcraft-Wilkinson and to 
banks, pa}Tnents on notes for machinery and on 
notes for accounts payable. Excluding interest on 
$50,000 borrowed prior to stimulation, the>’ find 
that there is due for reimbursement to this claimant 
company from the date of stimulation up to and 
including March 2, 1919, the sum of $44,451.45. 

In the above claim, under the War Minerals Re¬ 
lief Act, section 5 of the act of March 2, 1919 (40 
Stat. 1274), as amended, upon due consideration of 
the record, the admissible net loss on interest to 
March 2,1919, is found to be $44,451.45. 

An award is made in this claim in the sitm of 
$44,451.45. 

(Sgd.) Ray Lymax Wilbur. 

Secret 

JB/or. 

U. S. COVERNHENT PRINTING dPFICEl I*)! 




